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(Court of Appeal No. A096012, Contra Costa Superior Court No. D95-01136)

Honorable Justices:

Wewritetourgethe Court to deny review in Marriage of LaMusga
(S107355), which dealswith the proper test to apply when a custodial parent seeks
torelocate with the children, amatter that wasresolved by the Court in 1996 when
it decided Marriage of Burgess (1996) 13 Cal.4th 25. Burgess continuesto provide
sound guidance and requiresno revision of the sort urged by respondent and those
who support him.

We are mental health and law professor s and resear chersand a member of the
California Legislatur ewho haveno direct interest in thiscaseor in any other case
pending in the California courts. Our scholarly and professional concerns, however,
encompass the well-being of children and other family members, social science
resear ch, and family law. Our most relevant affiliations are r eflected on the
signatur e page.

Our recommendation that the Court declinereview isbased on the following
five points:

1. Revision of theBurgessrule would violate Califor nia=s long-standing
rules of statutory constr uction.

Respondent and those who support him disregard the central holding and
fundamental tenet of Burgessthat governed the Court of Appeal =sreview in this
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case: Based on Family Code section 7501, a statute that has been part of California
law since 1872, a non-custodial parent seeking to prevent therelocation of a child
with a custodial parent must be prepared to prove that Athe child will suffer
detriment rendering it >essential or expedient for the welfare of the child that there
beachange=@(13 Cal.4th at p.38.) AThedispositiveissueis...whether achangein
custody is>essential or expedient for the welfare of the child.=@X1d.; emphasisin
original.) Under Burgessand in accordance with the well-established law of this
state, Atheinterests of a minor child in the continuity and per manency of custodial
placement with the primary caretaker will most often prevail @subject to the
child=sneedsand, if sufficiently mature, expressed preferences. (1d. at p. 39;
Marriage of Carney (1979) 24 Cal.3d 725, 730; Fam. Code section 3042(a).)

Burgesswas not grounded in this Court=s per ception of policy or its
assessment of social scienceliterature. Rather, it interpreted California Family
Code section 7501, which grantsa custodial parent theright to determinewherea
child shall live, in light of contemporary terminology and practice. Inthesix years
since Burgess, thelegislature has kept section 7501 exactly asit wasfir st enacted
and asit stood when Burgesswas decided. Under the Court=slong-standing rules of
statutory construction, thisdemonstratesthe legislatur e=s agreement with the
Court=sinterpretation. (Peoplev. Hallner (1954) 43 Cal.2d 715, 720; Estate of
Griswold (2001) 25 Cal.4th 904, 910 (2001).)

Burgess also comportswith California Civil Code section 3541, a maxim of
jurisprudence that directs California courtsto prefer an interpretation that gives
effect to a provision over onethat would render it void. Family Code section 7501
clearly intendsthat custodial parentsbeentitled to decide wheretheir children will
livein all but themost unusual and extreme circumstances, Burgess simply honors
that rule. Therevision urged by respondent and his advocates would, contrary to
thismaxim, eviscer ate section 7501 by divesting most custodial parents of an
opportunity to determine wheretheir children will reside.
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2. Social scienceresear ch does not support the propositions advanced by
those who seek review in order to revise Burgess.

Social scientistsagreethat children arelikely to do best if they have two
loving, emotionally healthy parentswho arereadily availableto them.
Unfortunately, that proposition does not assist the resolution of the relocation cases
governed by Family Code section 7501 and Burgess, and none of the social science
literature cited by those who seek review in this case supportstheir argumentsto
thecontrary. Theissueisnot whether moving creates difficultiesfor children in
intact or divided families. Of courseit does. But asisquite clear, moving iswhat
millions of American families do, and the question iswhat courtsareto do when
faced with this phenomenon. Similarly, theissueisnot whether mothersand fathers
areimportant to children. Of coursethey are. The question iswhether a custodial
parent B mother or father Bwho wishesto move with the children should be allowed
to do so, and the studies cited fail to shed any light on thisquestion.

In the Braver study, for example, the findings of differ ences between the two
groups of youngsters (those who remained in the same locale and those whose
fathersor mothershad relocated) areremarkably similar. (Sanford L. Braver, Ira
M. Ellman & William V. Fabricius, Some New Data Suggesting That Current Legal
Rules May Not Serve the I nterests of Children Whose Parents Relocate After Divorce,
forthcoming.) The subjects (first-year college studentsenrolled in a psychology
course) report no significant differencesin their personal or emotional adjustment
except for those youngster swho remained with their fatherswhen their mothers
relocated and those who moved with their fathers. They alsoreport no differencein
what isa key agendaitem for youngstersat their age, their relationshipswith the
opposite sex. Equally, thereisno differencein their report of substance abuse. The
only important differencesidentified arethosethat report distress from the divor ce
when either father or mother moved, but we have no infor mation about the ages at
which the distress occurred, how long it lasted, nor how seriousit was. Theonly
other significant differenceisthat the young people whose par ents had moved
(especially thegirls) report a poorer sense of their overall physical health, but we
arenot told the nature of their complaints, how seriousthey are, or how these
difficulties compare with those of other women in their freshman year of college.
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Aside from thefact that the differencesreported between the youngster swho
had relocated with their custodial parentsand those who had remained in the same
locale with both parentswere modest and hardly significant at best (except where
thefather had left or had relocated with the child) two other consider ations shar ply
diminish the pr obative value of the Braver study: First, asheand his co-authors
state, even their modest findings are only correlational and cannot be established as
causative. Thus, it isjust aslikely that relocation isa consequence of a stressful and
unhappy or dysfunctional living arrangement as a cause of it, and the Braver study
offersno evidenceto favor one hypothesisover the other. Second, the proper
comparison group to therelocation of the custodial parent with the child isnot
simply caseswher e both parents continueto livein the same area. Rather, the
salient group is caseswherethe custodial parent was prevented from moving. Such
a study was not conducted, yet only these comparisons could give a fair measur e of
the potential negative effects of bl ocking or permitting relocation. In sum, what is
important about thislimited study of a small group of young adultsisthestriking
similarities between children who moved with their mothersand those whose
parentsdid not move.

3. | f Burgesswereto berevised to make relocation by custodial
households more difficult, this Court=sjurisprudence on gender
equality in child custody cases would require that non-custodial
parentsbesimilarly restricted asto their relocation decisions.

Even if the Court wereto hold that relocation by custodial parents (mostly
mothers) isautomatically detrimental because children do better when both parents
are near by, thisrulewould constitute gender discrimination of the sort eschewed by
the Court in Burchard v. Garay (1986) 42 Cal.3d 531. Discrimination could be
avoided, however, if the Court wereto apply the samerevised principlesto the
relocation of noncustodial parents (mostly fathers). Thiswould requirethat non-
custodial parents, too, seek court approval torelocate and, to obtain that approval,
overcome a presumption that their relocation would harm the children.

Gender equality would reasonably requirethat a non-custodial parent lose
most of hisor her visitation timeif heor sherelocated without court-authorization
(just asa custodial parent would lose primary custody absent court authorization).
Thisrule, of course, would penalize the children whileit penalized their parents, just
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asthepre-Burgessruledid. Even if some children might benefit from relocation
plansthat were abandoned in the face of such coercion, many otherswould suffer.
Thesewould include, for example, children whose parents, by abandoning moves,
suffered economically, educationally or emotionally. In addition, whenever courts
Imposed sanctions of decreased time with the children on non-complying custodial
or non-custodial parents, the children would suffer.

Examined more closely, then, proposed restrictions on relocation that
provide no penalty for relocation by non-custodial parents are gender-based. They
are also coer cive and harm children while purporting to protect their interests.
None of theliterature cited for the proposition that moving harmschildren
comparesthedifficulties of children who movefollowing divor ce with those of
children who move during an intact marriage. And none of it compareschildren
whose parentsvoluntarily remain in their former residential areaswith those whose
parents have been ordered toremain there. Indeed, the most salient new finding is
that the young adultswho did significantly more poorly than their peersin some
regar ds wer e those whose custody was shifted to the visiting parent when the
custodial parent relocated. Itistragicthat thisred flag, which supportsthe
California legislative scheme, isignored by advocates who claim that a return to
Acalling a parent=sbluff@would benefit California=s children.

4. This Court=s decision in Montenegro does not support review here.

Some of respondent=s supporterssuggest that Montenegro v. Diaz (2001) 26
Cal.4th 249 meritsare-examination of Burgess. Tothecontrary, Montenegrodid not
involve a relocation sought by a custodial parent and opposed by a non-custodial
parent. Rather, it wasa change of custody case following an interim, non-final
custody order that required afirst-timereview of the child=sbest interest in a
custodial placement. It did not involve section 7501, which wasthe legal lynchpin of
Burgess, nor theresulting presumption infavor of a custodial parent=s proposed
move. Therefore, it hasnoimpact on the Court of Appeal =sdecision in this case.
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5. Thereisnoreason to believethat the kind of wholesale revision of
Burgess sought by respondent is necessary or appropriate.

Burgess has not been abused. Most parents, both mothersand fathers, who
move away do so because of circumstancesdirectly related to the short-term or
long-term welfare of their families, e.g., to obtain a better job, to form or maintain a
new marital relationship, and/or to live closer to family memberswho can provide
child careand other kinds of assistance whilethe moving parent ispursuing
educational or occupational opportunities. Californiaisan expensiveand
sometimesdifficult placetoraiseafamily. Asthetrial court found and the Court of
Appeal recognized in this case, appellant=s proposed moveto Ohio was advanced in
good faith. Thiscaseis, therefore, a straightforward application of Burgess that will
not afford this Court an opportunity to contribute anything of substanceto
California=s child custody law.

CONCLUSON

Burgesswas a faithful inter pretation of Califor ni a=s statutory law. It remains
consistent with the most probative scholar ship on parent-child relationships.
Becauseit requiresnojudicial revision and thereare no other issuesin this case
that merit a hearing, werespectfully recommend that the Court deny review.

On behalf of myself and thefollowing persons, | am

Very truly yours,

Carol S. Bruch, J.D., Dr. h.c. (Basel), SBN 56403
Professor Emerita & Research Professor of Law

Past Chair, Doctoral Program in Human Development
University of California, Davis
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Scott Altman, J.D.
Associate Dean & VirginiaS. & Fred H. Bice Professor
Univer sity of Southern California Law School

Jan C. Costello, J.D., SBN 91372
Pr of essor
Loyola Law School, Los Angeles

Joan Heifetz Hollinger, J.D.

Visiting Professor

University of California, Berkeley School of Law
Reporter, Uniform Adoption Act

LisaC. Ikemoto, J.D., SBN 131396
Pr of essor
Loyola Law School, L os Angeles

Sheila Kuehl, J.D., SBN 85162
Senator for the 23rd District
California State Senate

HermaHill Kay, J.D., SBN 30734

Barbara Nachtrieb Armstrong Professor of Law
University of California, Berkeley School of Law
Co-author (with Martha S. West), Text, Cases & Materials
on Sex-Based Discrimination; primary author of chapter on
family law

JuliaM. Lewis, Ph.D.

Professor of Psychology & Director, Psychology Clinic
San Francisco State Univer sity

Co-investigator, Longitudinal Divor ce Study
Co-author, Unexpected Legacy of Divorce
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Mary Ann Mason, J.D., Ph.D., SBN 70327

Dean of the Graduate Division & Professor of Social
Welfare

University of California, Berkeley

Author, Custody Wars

FrancesOlsen, J.D., S.J.D.

Pr ofessor

University of California, Los Angeles School of L aw

John Sikorski, M.D.

Clinical Professor

Department of Psychiatry

University of California, San Francisco

The Children=s Center: Psychiatry & the Law Program

Author, Chapter, AForensic Psychiatry@n

American Psychiatric Association,

Textbook of Child and Adolescent Psychiatry

Judith S. Wallerstein, Ph.D.

Past (Founding) Director

Judith Wallerstein Center for the Family in Transition

Senior Lecturer Emerita

University of California, Berkeley School of Social
Welfare

First author, Surviving the Breakup; Second Chances,; The

Unexpected L egacy of Divorce

D. Kelly Weishberg, J.D., SBN 88308

Pr of essor

University of California, Hastings College of the Law

Co-author (with Robert M nookin), Child, Family and
State:

Cases and Materialson Children and the Law
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PROOF OF SERVICE
STATE OF CALIFORNIA - COUNTY OF YOLO

| am employed in the city of Davis, County of Yolo, State of California. |1 am over
the age of 18 and not a party to this action; my business addressis. 1949 5th Street, Suite
101, Davis, California 95616.

On August 19, 2002, | served the document(s) described as. L etter Brief Amici
Curiae Recommending Denial of Review in Marriage of LaMusga in this action by
placing true copies thereof enclosed in sealed envel opes addressed as follows:

SEE ATTACHED SERVICE LIST

[X] (BY MAIL) | am Areadily familiar @with the firm=s practice for collection and
processing correspondence for mailing. Under that practice it would be deposited
with the U.S. Postal Service on that same day with postage thereon fully prepaid at
Davis, Cdliforniain the ordinary course of business. | am aware that on motion of
the party served, serviceis presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing in affidavit.

[ ] (BY PERSONAL SERVICE) | caused to be delivered such envelope by hand to the
offices of the addressee(s).

[ ] (BY OVERNIGHT DELIVERY) | caused said envelope(s) to be delivered
overnight viaan overnight delivery service in lieu of delivery by mail to the

addressee(s).
Executed on August 19, 2002 at Davis, Cdifornia

[X] (STATE) | declare under penalty of perjury under the laws of the State of
Cdliforniathat the aboveistrue and correct.

Janet M. Reynolds
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SERVICE LIST

The Honorable Barbara J. R. Jones
The Honorable Mark B. Simons

The Honorable LindaM. Gemello
California Court of Appeal

First Appellate District - Divison Five
350 McAllister Street

San Francisco, CA 94102

Honorable Terence L. Bruineirs
Contra Costa Superior Court
725 Court Street

P.O. Box 911

Martinez, CA 94553

Susan Navarro
2160 Armstrong Drive
Pleasanton, CA 94588

Kim M. Robinson, Esg.

Law Offices of Kim M. Robinson
2938 Adeline Street

Oakland, CA 94608

Eric H. Zagrans, Esq.

The Zagrans Law Firm
5338 Meadow L ane Court
Elyria, OH 44035

Steven Allen Greenfield, Esg.
1806 Bonanza Street
Walnut Creek, CA 94596

Garrett Clark Dailey, Esqg.
2915 McClure Street
Oakland, CA 94612



