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PREFACE 
 

Toward Peace with Justice in Darfur: A Framework for Accountability is dedicated to the Darfuri people, 
who have a right to justice, accountability and who have, for too long, called for the crisis in Darfur 
to end. The report is designed to be used as a tool for Darfur’s civil society to rebuild once the 
region is stabilized.  It may also be used to engage civil society in discourse around the needs of the 
people in a post-conflict environment. At the time this report is being published, the government of 
Sudan is continuing its violence against the Darfuri communities. It is our hope that in the very near 
future the conditions in Darfur and Sudan as a whole will allow for long-term peace and 
reconciliation. 

This project began in 2007, soon after Dr. Mohammed Ahmed Abdallah Eisa received the Robert F. 
Kennedy Human Rights Award.  With the guidance and direction of Dr. Mohammed Ahmed, and 
as part of a larger partnership between the Robert F. Kennedy Center for Justice & Human Rights 
(RFK Center), and the California International Law Center (CILC) at King Hall, University of 
California, Davis, School of Law, this report was developed to examine the transitional justice 
mechanisms available in Darfur as well as other countries’ models for post-conflict transitional 
justice. The report draws largely from the comparative experiences of the similarly situated African 
nations of Liberia, Sierra Leone, and Rwanda. However, recognizing that accountability for atrocities 
is a global struggle and that much can be learned from outside the regional context, the experiences 
to seek truth and justice in Canada, Cambodia, Peru, and the former Yugoslavia are also analyzed.  

Following a conflict, peace and justice are often sought through two primary mechanisms: criminal 
prosecutions and truth commissions.  As investigations of persons allegedly responsible for 
atrocities in Darfur are already underway both in Sudan and in international fora, the success of such 
efforts depend on Sudan’s recognition of the various international and national laws it has obligated 
itself to obey as well as traditional dispute resolution mechanisms.  This report looks in depth at 
these legal obligations, with special attention paid to accountability of non-state actors, prosecuting 
sexual violence, and ensuring the fair trial and due process rights of the accused. 

Too often, Darfuris and other survivors of conflict are told what they must do, should do, or what 
they could have done differently in the past. In this report, we sought to foster a different approach. 
We aimed to create a text that would serve as a tool to enhance dialogue and discuss the impact of 
transitional justice in similar conflict situations world-wide. This report is ultimately designed to 
assist in the creation and implementation of a peace and reconciliation framework guided by the 
Darfuri people as they work towards a future where the atrocities they survived are addressed and 
there is assurance they can never be repeated. 

Diane Marie Amann, Director of California International Law Center, University of California, 
Davis, School of Law 

Dr. Mohammed Ahmed Abdallah Eisa, 2007 Robert F. Kennedy Human Rights Laureate 

Monika Kalra Varma, Director, Robert F. Kennedy Center for Human Rights 



Toward Peace with Justice in Darfur 
 

vii 
 

TABLE OF ACRONYMS AND TERMS 

 
ADR     Alternative Dispute Resolution  
 
AFN    Assembly of First Nations  
 
AFRC     Armed Forces Revolutionary Council   
 
American Convention   The American Convention on Human Rights 
 
ASEAN    Association of South-East Asian Nations  
 
AU     African Union 
 
AUPD    African Union High-Level Panel on Darfur 
 
CAT Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment 
 
CDF     Civil Defence Forces  
 
CEDAW Convention on the Elimination of All Forms of Discrimination 

against Women 
 
CERD Convention on the Elimination of All Forms of Racial 

Discrimination  
 
CPP    Cambodia People’s Party  
 
CRC Convention on the Rights of the Child  
 
DC-CAM   Documentation Center of Cambodia   
   
ECCC    Extraordinary Chambers of the Courts of Cambodia 
 
ECOWAS   Economic Community of West African States  
 
IA Court   Inter-American Court of Human Rights 
 
ICC    International Criminal Court  
 
ICCPR    International Covenant on Civil and Political Rights  
 
ICTR    International Criminal Tribunal for Rwanda 
 
ICTY    International Criminal Tribunal for the former Yugoslavia  



CILC and the RFK Center 
 

viii 
 

 
INCHR   The Independent National Commission on Human Rights 
  
IRS    Indian Residential Schools  
 
JEM    Justice and Equality Movement  
 
MRND Mouvement Républicain pour la Démocratie et le Développement  
 
MRTA    Tupac Amaru Revolutionary Movement 
 
NATO    North Atlantic Treaty Organization  
 
OAU    Organization of African Unity 
 
OIC    Organization of the Islamic Conference  
 
PDF    Popular Defence Forces  
 
RFP    Rwandan Patriotic Front  
 
RUF    Revolutionary United Front  
 
SCCED   Special Criminal Court for the Events of Darfur 
 
SLM/A   Sudan Liberation Movement/Army  
 
TRC    Truth and Reconciliation Commission  
 
UN    United Nations  
 
UNIFEM   UN Development Fund for Women  
 
UNMIK   Interim Administration Mission in Kosovo  
 
UNTAC   UN Transitional Authority in Cambodia  
 

 



Toward Peace with Justice in Darfur 
 

ix 
 

 
EXECUTIVE SUMMARY 

 
As the Darfur region of Sudan transitions to peace it will face a host of issues, from rebuilding 
infrastructure to resettling the millions of people displaced by the conflict.  This report, the result of 
a partnership between the California International Law Center at King Hall and the Robert F. 
Kennedy Center for Justice & Human Rights, explores methods for approaching one aspect of 
Darfur’s post-conflict transition: ensuring that those responsible for atrocity are held accountable.  
 
In Chapter I, the introduction, background information on the conflict is provided, along with a 
detailed statement of the goals of the report.  It stresses that this text is not intended to be 
prescriptive.  Rather, it is designed as a tool for Darfuris to understand the legal landscape that 
applies to transitional justice efforts around the world and to provide context through examples of 
other post-conflict settings for how such retributive and reconciliatory mechanisms function. 
 
Chapter II, Prosecutions and Commissions of Inquiry in Darfur, explains in detail the status of 
various accountability methods already being utilized or available for use.  Starting with the 
International Criminal Court’s engagement of Sudan through indictment of several conflict 
participants on the international level, this chapter also explores the state of the Sudanese national 
court system and the courts convened by the national government specifically for prosecuting 
perpetrators of violence in Darfur.  This section also looks at various longstanding sub-national 
dispute resolution systems present in Sudan.  Finally, it provides background on the truth-seeking 
inquiries focused on Darfur that have already taken place. 
 
Chapter III, Legal Framework Applicable to Prosecutions in Darfur, delves into the law applicable 
to any accountability mechanisms to be employed in Sudan.  It explains Sudan’s obligations under 
international and regional law, and provides a sketch of the municipal law that would apply to 
prosecuting those responsible for atrocity in Darfur.  It also examines the legal underpinnings 
governing the creation of truth commissions. 
 
Chapter IV, African Case Studies, looks at three case studies from the region: Liberia, Sierra Leone, 
and Rwanda.  In each case, the history of the local conflict is analyzed, and the transitional justice 
plan employed by each country is explored.  Particular attention is paid to both international and 
local solutions to the problem of impunity.  Similarly, in Chapter V, Global Case Studies, conflicts 
occurring elsewhere in the world are discussed.  The examples of Canada, Cambodia, Peru, and 
Yugoslavia provide context that the struggle for justice and reconciliation is not limited to the 
African continent but common to all post-conflict societies.   
 
Chapter VI, Analysis, provides a synthesis of the legal obligations and mechanisms available to the 
Darfur region. In particular, it draws lessons from the case studies that may be considered by 
Darfuris in deciding which methods to employ and how to implement them in the pursuit of justice.   
 
Finally, in Chapter VII, the report concludes that a combination of prosecutions at various levels 
and truth seeking mechanisms are important for any transitional society.  It stresses that local 
political will and engagement with the international community have historically been crucial for the 
success of any post-conflict plan.  Finally, it emphasizes that it must be the people of Darfur that 
lead this process, ensuring for themselves justice for past wrongs and a future free from violence. 
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I. INTRODUCTION 
 
In the last decade the people of Sudan’s westernmost region, Darfur, have suffered the tragic 
consequences of protracted armed conflict1 between the government and rebel groups.2  Hundreds 
of thousands of children, women, and men have been killed.3  More than 2.7 million Darfuris 
remain internally displaced, while another estimated 250,000 are refugees in neighboring countries 
such as Chad and the Central African Republic.  Approximately 15,000 Darfuris are located in the 
Central African Republic alone.4  Within and outside the camps, people suffer from disease, 
malnutrition, and the lingering effects of trauma from sexual and other assaults.  Humanitarian aid 
campaigns are often blocked by the government. To date, efforts to hold persons responsible for 
this tragedy have also shown little success and violence is again on the rise in the region.5

 
 

Post-conflict societies have many pressing needs—from ensuring that persons responsible for 
atrocities are held accountable to rebuilding destroyed infrastructure.  The University of California, 
Davis, School of Law-based California International Law Center, in partnership with the Robert F. 
Kennedy Center for Justice and Human Rights and their 2007 Robert F. Kennedy Human Rights 
Award Laureate, Dr. Mohammed Ahmed Abdallah Eisa, have partnered to explore means to address 
a host of these post-conflict needs.  This report focuses on accountability for atrocities in Darfur, 
Sudan.  It does not advocate for a particular solution; rather, this report was developed as a resource 
for the Darfuri community on the strengths and weaknesses of transitional justice mechanisms that 
have been employed elsewhere in the world.  It is intended to facilitate discussion within the affected 
communities about the most appropriate strategy for seeking and achieving justice for the atrocities 
committed during the Darfur conflict.   
 
Following a conflict, the path to peace and justice can be sought through various accountability 
mechanisms.  Chief among them are criminal prosecutions, which can occur on the international, 
national, and sub-national levels.  A rebuilding society must ensure that it comports with its legal 
obligations at these various levels, with special attention paid to the accountability of state and non-
state actors, prosecuting sexual violence, and ensuring the fair trial and due process rights of the 
accused.  Truth commissions constitute another fundamental tool for rebuilding a society ravaged by 
conflict.  As a venue for victims and perpetrators alike to tell their stories, truth commissions may 
serve as a meaningful complement to reparations.  This is particularly the case when inadequacies in 
resources and infrastructure make awards of significant monetary or other tangible compensation 
unlikely.   
 
Criminal investigations of persons allegedly responsible for atrocities in Darfur already have begun 
in Sudan and in international fora.  Efforts to seek justice and rehabilitate the war-torn region of 
Darfur depend on Sudan’s recognition of the various international and national laws it has obligated 
itself to obey as well as traditional dispute resolution mechanisms.  Adherence to those laws and 
traditional methods of conflict resolution, coupled with attention to lessons learned from similarly 
situated regional post-conflict challenges in Rwanda, Sierra Leone, and Liberia, as well as 
international lessons from Cambodia, Peru, Canada, and Yugoslavia can guide the path toward 
justice and reconstruction in Sudanese society.   
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II. PROSECUTIONS AND COMMISSIONS OF INQUIRY IN DARFUR 
 
Horror at the massive loss of life and property and the displacement of peoples has prompted 
multiple efforts to secure accountability for abuses of human rights in Darfur.  At the international 
level, The Hague-based International Criminal Court (ICC) has issued indictments, and its 
Prosecutor has signaled his intentions to go forward with prosecutions of Sudan’s President and 
others.  At the national level, the Sudanese government responded by creating a court that it has 
charged with trying alleged perpetrators within Sudan’s own legal system.  At the sub-national level 
within Darfur itself, various dispute resolution systems may serve to complement formal 
prosecutions at other levels.   Each of these three paths to accountability will be discussed in turn. 
 
A. INTERNATIONAL PROSECUTIONS 
 
The International Criminal Court obtained jurisdiction over the crimes committed in Darfur 
through a referral from the Security Council of the United Nations.  On March 31, 2005, the 
Security Council, acting under Chapter VII of the UN Charter, adopted Resolution 1593 (2005).6  
This resolution mandated that the Government of Sudan and all other parties to the conflict in 
Darfur cooperate fully and provide any necessary assistance to the Court and the Prosecutor.7  
Article 13(b) of the Rome Statute, the governing statute of the ICC, authorizes this referral 
procedure as a means of gaining jurisdiction over certain crimes.8  Consequently, ICC Prosecutor 
Luis Moreno-Ocampo opened an investigation into the Darfur conflict on June 1, 2005.9

 

  Initially, 
he sought to bring charges against four individuals.   

To date, the ICC has brought charges against six individuals for crimes committed in Darfur.  One 
of these individuals is a Darfuri rebel leader, Bahar Idriss Abu Garda.10  The Chairman and General 
Coordinator of Military Operations of the United Resistance Front, Abu Garda is alleged to have 
committed murder, intentionally directed attacks against peacekeeping missions, and pillaged.  He 
made his first court appearance voluntarily, on May 18, 2009, pursuant to a summons to appear in 
court issued on May 7, 2009.11  Article 58 of the Rome Statute permits the pre-trial chamber of the 
ICC to issue a summons to appear instead of an arrest warrant if the judges are satisfied that a 
summons is sufficient to ensure that the person will appear before the court.12   Less than a year 
after Abu Garda’s first court appearance, proceedings against him ended when Pre-Trial Chamber I 
declined to confirm the charges against him because the prosecution failed to produce sufficient 
evidence showing that he participated in attacks.13 The Prosecutor appealed this decision, but the 
Pre-Trial Chamber rejected the application to appeal on April 23, 2010.14  Without additional 
evidence, the case against Abu Garda, is over for now.15

 

  However, cases relating to the other three 
individuals, all persons aligned with the government of Sudan, remain pending. 

The first two, Ahmad Muhammad Harun, the current Governor of South Kordofan State and the 
former Minister of State for the Interior of the Government of Sudan and the Minister of State for 
Humanitarian Affairs of Sudan,16 and Ali Muhammad Ali Abd-Al-Rahman, also known as Ali 
Kushayb, an alleged leader of the janjaweed militia,17 are charged with various war crimes and crimes 
against humanity.  The warrants were issued on May 2, 2007, pursuant to a prosecution application 
made on February 27, 2007.18  To date, both men remain at large.19
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The third person who has been indicted is Omar Hassan Ahmad al-Bashir, the elected President of 
the Republic of Sudan since October 16, 1993.20  On July 14, 2008, ICC Prosecutor Moreno-
Ocampo sought issuance of a warrant for al-Bashir’s arrest on three counts of genocide, five counts 
of crimes against humanity, including murder, extermination, forcible transfer, rape, and two counts 
of war crimes.21 Pre-Trial Chamber I issued a warrant for all but the genocide counts, but on 
February 3, 2010, the Appeals Chamber reversed that decision and ordered the Pre-Trial Chamber 
to reconsider allowing the genocide counts to go forward.22  A second arrest warrant was issued by 
the Pre-Trial Chamber on July 12, 2010, which includes charges of genocide.23  Meanwhile, al-Bashir 
remains in office and out of the custody of the ICC.24

 
   

International prosecutions are a priority for peoples displaced from Darfur.  Most internally 
displaced people “remain afraid to return to their places of origin out of fear of renewed attacks due 
to the prevailing situation of impunity for acts of violence being committed against the civilian 
population.”25  A 2010 survey of more than 2,000 Darfuri refugees in Chad revealed that 98 percent 
of respondents wanted to see al-Bashir put on trial at the ICC, and the most common answer to the 
question of what development would most likely help bring peace to Darfur was the arrest and 
prosecution of al-Bashir.26  Many civil society groups also share the view that the ICC as “the only 
way” to achieve justice.27

 
   

B. NATIONAL PROSECUTIONS 
 
The Rome Statute of the International Criminal Court is designed to secure accountability “for the 
most serious crimes of concern to the international community as a whole,” in a manner 
“complementary to national criminal jurisdictions.”28  By this principle of complementarity, 
genocide, crimes against humanity, and war crimes may not be adjudicated by the ICC unless a state 
with jurisdiction over the case “is unwilling or unable genuinely to carry out the investigation or 
prosecution.”29

 

  Thus, consideration of the capability and willingness with which Sudan’s national 
criminal justice system might pursue persons suspected of having committed serious human rights 
abuses during the conflict in Darfur is in order. 

Under the Judiciary Act of 1986 (Judiciary Act), the court system is structured along the 
administrative divisions of the country.  This Act was partially amended by the National Judicial 
Service Commission Act 2005; however, sections of the 1986 Act that cover the structure of the 
court system remain the same.  Pursuant to the Judiciary Act, each of the country’s twenty-six states 
has its own judicial structure that consists of general and district courts, as well as a court of appeal 
in the state’s capital. These courts include, in ascending hierarchy, the Town and Rural Courts, 
District Courts (First, Second, and Third Criminal Courts), Public Courts, and the Court of 
Appeal.30  Article 6 of the Criminal Procedure Act of 1991 details the jurisdiction of each one of 
these courts. At the national level, Sudan has the National Courts of Appeal as well as the National 
Supreme Court, which sits in Khartoum, as a final review court in the country.31

 
  

On the surface, Sudan seems to have a satisfactory conventional judiciary system.  However, the 
non-governmental organization Transparency International ranks Sudan’s judiciary among the most 
corrupt in the world.32  Also, according to a recent article, multiple human rights organizations have 
“questioned the ability of any national court in Sudan to prosecute crimes which have been 
committed by officials of the government.”33
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Both the Judiciary Act and the Emergency and Public Safety Act of 1997 allow for the establishment 
of special and specialized criminal courts as deemed necessary by the executive.34  Dr. Amin M. 
Medanim, a prominent Sudanese jurist, notes that the “special courts, where the basic principles of a 
fair trial are absent, are normally established to try opposition members for offenses against the 
State.”35  Accordingly, in June 2005, then Justice Minister Ali Mohamed Osman Yassin formed the 
Special Criminal Court for the Events of Darfur, (SCCED)36 by decree, to hear cases against 160 
persons accused of committing crimes in Darfur.37    The SCCED, seated in Elfashir, the capital of 
North Darfur,38 was initially a single court, formed to assume jurisdiction over any act constituting a 
crime under Sudan’s Penal Code, which includes any charge that may be submitted to Sudan 
government’s Commission of Inquiry or the Chief Justice.39  At the end of 2005, a subsequent 
amendment widened the scope of the SCCED’s jurisdiction to include international humanitarian 
law.40

 
 

Sudan, which has rebuffed ICC prosecutions and other international interventions, asserted that the 
new court would prove that the country could try accused criminals of war internally.41  Yet in 
December 2005, Juan Méndez, then Special Adviser of the Secretary-General on the Prevention of 
Genocide, reported that the special court had produced “discouraging” results.  “They have dealt 
with some cases that seem to be marginal to the serious events that happened in 2003 and 2004.”42  
Similar criticism was expressed within Sudan.  Spokesman Mahjoub Hussein of the Sudan Liberation 
Movement, or SLM, one of the rebel groups fighting against the government, said that the SLM 
“does not accept this special court.  The so-called 160 suspects the court is planning to try are petty 
criminals.”43  It is also telling that the Court was formed “one day after the prosecutor of the 
International Criminal Court announced he was opening investigations into the events in Darfur.”44

 
 

After completing six trials, the SCCED was replaced by special courts for each of the three states 
into which Sudanese law divides Darfur: North, West, and South.45  Sima Samar, the UN Special 
Rapporteur on Human Rights in Sudan, stated in March 2006: “There has not been much 
accountability for the serious crimes that have been committed in Darfur.  A special court 
established to bring people to justice has so far not accused or prosecuted anyone with command 
responsibility.”46   As of late spring 2007, the special courts had completed only thirteen cases 
against low-level perpetrators.47  There is little information available on the status of the court since 
then, although in February 2010, Human Rights Watch restated earlier criticisms.  “The cases before 
the court so far involve ordinary crimes, like theft and receiving stolen goods—which don’t begin to 
reflect the massive scale of destruction in Darfur.”48

 
  

In recognition that scant justice had been achieved internally, the African Union (AU) in 2009 called 
for the creation of a “Hybrid Court,” located in Sudan, whose staff would include foreign judges, to 
handle Darfur-related crimes.49  The AU suggested the creation of the Court in response to the need 
for Sudan’s judiciary “to regain its credibility and esteem in the eyes of the people of Darfur and 
nationally.”50  The AU envisioned this to be achieved by a Hybrid Court because victims’ 
“confidence in any national response needs to be rebuilt with credible measures which ensure their 
meaningful participation in the justice and reconciliation proceedings and processes, thereby 
satisfying their hunger for justice.”51  The African Union also advocated for changes in Sudanese 
law, among them lifting the immunity from prosecution granted to security forces, as well as 
removing legal obstacles to prosecutions for rape.52

 
   

At the outset, the AU proposal was not rejected by the Sudanese government, which indicated it 
would consider the proposal “to ensure that it does not run counter to the Sudanese constitution.”53  
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After some consideration, Al-Tayib Haroun of the Human Rights Advisory Council in the Ministry 
of Justice stated that “foreigners have no place prosecuting Sudanese.”  He explained that under 
Sudanese law, only Sudanese are permitted to act as judges, and that the matter touches on the 
principle of the sovereignty of the state and its judiciary.  He argued that agreeing to foreign justices 
would mean admitting inadequacies, and, he added, ‘it would bring the country into dangerous 
territory.’”54  However, Haroun did note that some of the report’s suggestions were well-received, 
such as the sections relating to the formation of justice and reconciliation councils.55  On the part of 
the rebel groups, the Justice and Equality Movement “described the proposal as impractical” 
although it did not reject it.56

 
 

Despite calling for justice in Darfur, the African Union, the inter-governmental regional 
organization comprising every country on the continent, has not supported the International 
Criminal Court in its endeavors to prosecute alleged perpetrators for their roles in the Darfur 
conflict.  In 2009, the African Union applied to the UN Security Council to suspend the ICC’s 
Darfur investigations.57  Receiving no reply, the African Union issued a strong statement during a 
July 2009 meeting in Libya, in which it mandated that African Union member states “shall not co-
operate” with the ICC “relating to immunities for the arrest and surrender of Sudanese President 
Omar al-Bashir.”58  Some states nevertheless objected to the African Union statement, and pledged 
to arrest President Bashir if he travels to their countries.59 While this appears to have somewhat 
limited al-Bashir’s travel to ICC signatory states, he has been welcomed by both Chad and Kenya, 
ICC state parties, without incident.60  However, due to the ICC arrest warrant pending against 
President al-Bashir, as recently as December 2010, the Central African Republic did not invite him 
to their 50th anniversary of independence celebrations. This issue has strained the bilateral 
diplomatic relations of countries in the region as it forces states to choose between obligations owed 
to the AU and to the ICC.61

 

  It remains to be seen how the African Union and its member states will 
resolve this conflict, and whether they will assist the ICC by arresting the accused for trial at either 
the national or international level.  

C. SUB-NATIONAL PROSECUTIONS 
 
Local mechanisms for achieving justice in the Sudan include three that merit particular attention, 
including Diya ceremonies; peace conferences; and judiyya, or mediation.  Diya refers to blood money 
and diya ceremonies seek to compensate victims by requiring perpetrators of crimes to pay for the 
harm suffered by giving cattle to the victim or by performing an act of community service that 
benefits the victim.62  The peace conference, a community-wide mechanism, has been used to 
resolve tribal disputes for centuries.63  International organizations have supported the most recent 
peace conferences, which have secured local peace with some measure of success.64  The South 
Sudan Wunlit Conference of 1991, which sought to end Dinka-Nuer hostilities, is the most 
successful recent peace effort.65  The Conference was primarily organized by the New Sudan 
Council of Churches, a Christian organization, and used a combination of both traditional and 
modern conflict resolution techniques to build peace.66  The role of Christian churches in this 
process became a unifying factor in an otherwise ethnically diverse group of communities.67

 
   

The judiyya system is considered one of the most successful traditional institutions for administering 
justice. This mediation mechanism is deeply rooted in the culture of all communities within the 
region.68  Historically, judiyya proceedings, called mutamarat al sulh,69  have been used to settle disputes 
between individuals, including spouses, or between social groups, including clans and tribes. Highly 
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respected individuals are informally selected by their communities to preside over the judiyya 
proceedings, known as ajaweed.70

 
 

In the judiyya system, the ajaweed are not neutral.  They take on various roles, and even pressure the 
aggrieved parties by using positive incentives or veiled threats, in order to achieve consensus.71  The 
judiyya meeting begins with a prayer, following which each party to the dispute presents its 
complaints and demands, both orally and in writing.72  The ajaweed meet in private to reach their 
decision, returning to convince the parties to agree to their solution.73  Failure to respect judiyya 
rulings results in communal disapproval and labeling as a “deviant.”74  In discussing the perception 
of judiyya when compared to national courts, Adam Azzain Mohamed, former local government 
officer in Darfur and professor at the Institute for the Study of Public Administration and Federal 
Governance at the University of Khartoum, explained in 2002 that, “[t]he court declares one of the 
disputants victorious; the other will [resent] being the loser and will never forgive the victor.  The 
judiyya, on the other hand, makes both disputants satisfied with its decision, thus pre-empting future 
tense relations.”75

 
  This system offers a means of achieving local reconciliation.  

While judiyya proceedings are respected socially, their rulings are not legally binding on the parties.  
However, if a party is not satisfied, it can appeal the decision by seeking justice in the state’s 
judiciary;76 nonetheless, this may be a prohibitively costly option for many.77  In practice, the parties 
typically consent to the judiyya’s ruling with a sincere agreement, solidified by shaking hands and 
offering or accepting forgiveness.78

 
 

The employment of the judiyya system in Darfur is not without problems.  For example, due to 
gradual changes in the social fabric of the region, the tribal leaders who traditionally acted as ajaweed 
have less influence over their constituents than in the past.79  Additionally, the sociopolitical realities 
of the conflict have facilitated the emergence of a younger tribal elite who revolted against the 
government and have somewhat undermined the historical role of traditional community leaders.80  
In the midst of such conflict, militia leaders garnered authority, even as the central government has 
continuously curtailed the power of local leaders.81  Government officials are now sometimes asked 
to act as ajaweed rather than the local elders.82  Furthermore, it is unknown to what extent tribal 
elders have been targeted as victims of violence or have been displaced during the conflict.  
Nonetheless, with some redefinition to adequately address the needs resulting from this conflict, it 
may be possible to employ this system to achieve justice in Darfur.83  Despite these challenges, an 
integrated approach to accountability that includes some, and perhaps all, of these mechanisms is 
imperative to achieving meaningful justice in Darfur.84

 
 

The African Union High-Level Panel on Darfur (AUPD), led by the former South African president 
Thabo Mbeki, published a comprehensive report in October 2010 that addresses the judiyya system. 
The report notes that the effectiveness of traditional reconciliatory mechanisms has been 
significantly undermined. The report finds that this is the result of “the political nature and 
magnitude of the war; poor security; the economic inability of much of the population to pay ’blood 
money’ (diya) as compensation for loss of life; mutual suspicions; and the weaknesses of the native 
administrations.”85

 
 

Notwithstanding formal prosecution, the AUPD report recommends that Darfuri communities 
should be given an opportunity to restore and resort to their traditional judiyya system “to deal with 
those perpetrators who appear to bear responsibility for crimes other than the most serious 
violations.”86  This opportunity will not be meaningful without the political will of the government. 
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The AUPD report recommends “[p]articular measures and strategies, and where necessary, 
legislation, should be adopted to ensure that traditional justice measures operate fairly and do not 
exclude the concerns of any group wishing to participate in justice proceedings.”87

 
    

D. TRUTH COMMISSIONS 
 
Although to date a truth commission has not been established for Darfur, on May 9, 2004, Sudanese 
President Omar al-Bashir created a Fact-Finding Committee to investigate the human rights 
situation in Darfur.88  The Committee, after holding meetings, listening to witnesses, and touring the 
region, released its findings in a report.  Of note, the Commission found that violations of human 
rights and crimes against humanity89 had taken place.  However, it did not find that this rose to the 
level of genocide because “it was not proven to the Committee that any group, irrespective of its 
race or creed, has been subjected to physical and mental harm or hard living conditions with the 
intention of particularly or wholly annihilating it.”90  Moreover, the Commission acknowledged that 
rapes occurred in the region, but found that “these incidents were not committed in a systematic 
manner, nor were they committed on a large scale, hence they do not constitute a crime against 
humanity as was alleged.”91  Finally, the Commission conducted a study on the number of people 
killed.  While it was unable to generate a precise number, it “confirmed that the total number killed 
from all parties including the armed forces and police does not exceed some thousands.  Figures 
circulated by media and some international organizations were inaccurate.”92

 
    

The Commission recommended taking judicial action for some of the violent acts it had recorded.  
Furthermore, it encouraged the formation of an in-depth study on the root causes of the conflict 
with a vision to create and implement urgent short and long-term initiatives to resolve the conflict in 
Darfur.93   There is no indication that any follow-up committee has been created by the government.  
Moreover, even from the outset, human rights groups criticized the Commission, alleging that 
foreign affairs and senior justice officials were “responsible for unacceptable illegal intrusion to 
influence the Fact-Finding Committee even before it [began] lawful investigation unto the Darfur’s 
Crisis.”94

 
  Thus, this attempt falls short of finishing the task of seeking the truth of the conflict.  

The international community conducted a similar inquiry in 2004.95  In a report released in January 
2005, however, it released strikingly different results than the ones issued by the Sudanese 
Commission.  It found that the “[g]overnment forces and militias conducted indiscriminate attacks, 
including killing of civilians, torture, enforced disappearances, destruction of villages, rape and other 
forms of sexual violence, pillaging and forced displacement, throughout Darfur.”96  The 
Commission found that the acts were conducted on widespread and systematic basis (including 
rape), therefore rising to the level of crimes against humanity. Like the Sudanese Commission, 
however, the UN Commission found that the Government of Sudan had not necessarily pursued a 
policy of genocide.97

 
   

The atrocity that both reports have uncovered may be addressed, at least symbolically, through the 
implementation of a truth commission to address the Darfur crisis.  The recommendations of both 
the prior inquiries should be taken into account by any legitimate and capable body established for 
this purpose. 
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III. LEGAL FRAMEWORK APPLICABLE TO PROSECUTIONS IN DARFUR 
 
Effective deployment of multilevel prosecutions and of local dispute resolutions systems depends on 
the adherence by Sudan to legal obligations it has assumed, not only at the national but also at the 
international and regional levels.   
 
A. INTERNATIONAL LAW 
 
A host of international law is pertinent to the conflict in Darfur.  Human rights law applies most 
directly, given that the contours of protracted conflict in that region have not always fit neatly into 
the framework envisioned by international humanitarian law.98  In applying human rights law, it is 
important to note at the outset that all factions involved in the conflict may be held criminally 
responsible for their actions.  While international criminal law originally “presupposed that crimes 
against humanity were committed by agents of a state,” over time the doctrine has evolved to allow 
criminal responsibility for non-state actors.99

 
 

A member state of the United Nations since November 12, 1956,100 Sudan has obligated itself to 
obey resolutions of the Security Council made pursuant to Chapter VII of the UN Charter.101  Sudan 
is not a state party to the Rome Statute of the International Criminal Court.102  Nevertheless, by 
means of Security Council Resolution 1593, enacted in 2005 pursuant to Chapter VII, Sudan is 
obliged to cooperate with the ICC in the investigation and prosecution of war crimes resulting from 
the conflict in Darfur.103

 
  

The Security Council referral is one of several ways contemplated by the Rome Statute for a case to 
reach the ICC.  Article 13 of the Rome Statute provides that the ICC may exercise jurisdiction either 
when a situation or crimes are referred to the Prosecutor by a State Party, when the Security Council 
acts under Chapter VII and refers a situation or case to the Prosecutor, or when the Prosecutor 
initiates an investigation proprio motu.104

(a) The case is being investigated or prosecuted by a State which has jurisdiction 
 over it, unless the State is unwilling or unable genuinely to carry out the 
 investigation or prosecution; 

  Even in situations where the Security Council acts to refer a 
situation, the ICC is designed to complement, rather than supplement, national jurisdiction.  As 
such, it under Article 17 of the Rome Statute, the ICC must not hear a case when: 

(b) The case has been investigated by a State which has jurisdiction over it and 
 the State has decided not to prosecute the person concerned, unless the 
 decision resulted from the unwillingness or inability of the State genuinely to 
 prosecute; 
(c) The person concerned has already been tried for conduct which is the subject 
 of the complaint, and a trial by the Court is not permitted under article 20, 
 paragraph 3; 
(d) The case is not of sufficient gravity to justify further action by the   
 Court. 105

 
 

When the ICC is able to take a case, the crimes for which it has jurisdiction include genocide, crimes 
against humanity, war crimes, and provisionally, the crime of aggression.106  A person convicted of 
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one of these crimes may be sentenced to a term for years, not to exceed thirty years except when the 
“extreme gravity of the crime and the individual circumstances of the convicted person” justify a 
term of life imprisonment.107  The death penalty is not contemplated by the Rome Statute.108

 
  

In this case, the Security Council, having satisfied itself that Sudan was not acting to investigate or 
prosecute war crimes in Darfur, referred the Darfur situation for prosecution to the ICC.  Sudan is 
obligated to cooperate fully in the investigation and prosecution of war crimes with the ICC.  Sudan 
is a state party to the International Covenant on Civil and Political Rights (ICCPR), having acceded 
to that instrument on March 18, 1986.109

Each State Party to the present Covenant undertakes to respect and to ensure to all 
individuals within its territory and subject to its jurisdiction the rights recognized in 
the present Covenant, without distinction of any kind, such as race, colour, sex, 
language, religion, political or other opinion, national or social origin, property, birth 
or other status.

  Article 2 of the ICCPR states:  

110

Those rights which Sudan therefore must protect include the right to life and the right to liberty and 
security of person.

   

111  The ICCPR specifically prohibits “[a]ny advocacy of national, racial or 
religious hatred that constitutes incitement to discrimination, hostility or violence.”112  It also 
requires that, “[i]n those States in which ethnic, religious or linguistic minorities exist, persons 
belonging to such minorities shall not be denied the right, in community with the other members of 
their group, to enjoy their own culture, to profess and practise their own religion, or to use their 
own language.”113

 
   

Respecting trial guarantees, Article 14 of the ICCPR provides: “All persons shall be equal before the 
courts and tribunals. . . . [E]veryone shall be entitled to a fair and public hearing by a competent, 
independent and impartial tribunal established by law.”114

(a)  To be informed promptly and in detail in a language which he understands of 
 the nature and cause of the charge against him;  

  In criminal trials, innocence must be 
presumed, and the defendant is entitled to the following minimum guarantees:  

(b)  To have adequate time and facilities for the preparation of his defence and to 
 communicate with counsel of his own choosing;  
(c)  To be tried without undue delay;  
(d)  To be tried in his presence, and to defend himself in person or through legal 
 assistance of his own choosing; to be informed, if he does not have legal 
 assistance, of this right; and to have legal assistance assigned to him, in any 
 case where the interests of justice so require, and without payment by him in 
 any such case if he does not have sufficient means to pay for it;  
(e)  To examine, or have examined, the witnesses against him and to obtain the 
 attendance and examination of witnesses on his behalf under the same 
 conditions as witnesses against him;  
(f)  To have the free assistance of an interpreter if he cannot understand or speak 
 the language used in court;  
(g)  Not to be compelled to testify against himself or to confess guilt.115

Article 14(5) also requires that convicted persons have the right to appeal.
 

116

 
   

Sudan acceded to the Convention on the Prevention and Punishment of the Crime of Genocide on 
October 13, 2003.117  All parties to the Convention “confirm that genocide, whether committed in 
time of peace or in time of war, is a crime under international law they undertake to prevent and 
punish.”118  Genocide is defined as: 
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Any of the following acts committed with intent to destroy, in whole or in part, a 
national, ethnical, racial, or religious group, such as: 

(a) Killing members of the group; 
(b) Causing serious bodily or mental harm to members of the group; 
(c) Deliberately inflicting on the group conditions of life calculated to bring 
 about its physical destruction in whole or in part; 
(d) Imposing measures intended to prevent births within the group. 
(e) Forcibly transferring children of the group to another group.119

 
 

The Convention forbids not only the act of genocide, but also conspiracy to act, incitement to act, 
or complicity in genocide.120  Sudan, as a member state, is required under Article V of the 
Convention to “provide effective penalties for persons guilty of genocide.”121  Pursuant to Article 
VI, persons charged with genocide or other enumerated offenses must “be tried by a competent 
tribunal of the State in the territory of which the act was committed, or by such international penal 
tribunal as may have jurisdiction.”122

 

  Should genocide charges be confirmed against President al-
Bashir or any other accused, therefore, Sudan has an obligation under this Convention either to 
prosecute the accused or to surrender him for trial before the international tribunal.  

Sudan agreed to “take all feasible measures” to ensure that children under fifteen do not participate 
in hostilities when it ratified the Convention on the Rights of the Child in 1990.123 In the same 
Convention, it obligated itself to take “all appropriate measures to promote physical and 
psychological recovery and social reintegration of a child victim of . . . armed conflict.”124  In 2005, 
Sudan also ratified the Optional Protocol to the Convention on the Rights of the Child on the 
involvement of children in armed conflicts, which raises the acceptable age of combatants in armed 
forces to eighteen years of age.125

 
 

International norms have increasingly criminalized sexual and gender-based violence.  While Sudan 
has not signed the Convention on the Elimination of All Forms of Discrimination against Women 
(CEDAW),126 it is a party to the  Supplementary Convention on the Abolition of Slavery, the Slave 
Trade, and Institutions and Practices Similar to Slavery, which protects women from being sold or 
traded into marriage.127  Further, any trials that proceed under the International Criminal Court will 
be governed by the Rome Statute and other applicable laws as stipulated in Article 21 of the Rome 
Statute.  It allows for the prosecution of rape and several other forms of sexual violence as war 
crimes and crimes against humanity, and it is well recognized that sex crimes may constitute 
genocide as well.128  Additionally, the jurisprudence of the International Criminal Tribunals for 
Rwanda (ICTR) and Yugoslavia (ICTY) has developed to include rape as a crime against humanity129 
and as a component of the crimes of genocide130 and direct and public incitement to commit 
genocide.131  Rape has also been held to be a violation of the laws of war,132 a form of torture under 
both crimes against humanity133 and the laws of war,134 particularly as outrages upon personal 
dignity135 or as cruel treatment under Common Article 3 of the Geneva Conventions.136   Sexual 
violence has also been held to constitute enslavement,137 persecution,138 or inhuman acts139

 

 under 
crimes against humanity.   

Also of particular concern to Darfur is the law related to internally displaced peoples.  According to 
the UN High Commissioner on Refugees, as of 2008, Sudan already had one of the three largest 
populations of internally displaced peoples in the world.140  However, because of the inherently 
domestic nature of the phenomenon, there is no binding international law that directs how internally 
displaced people should be treated.  Nonetheless, the UN has produced a set of guiding principles 
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on internal displacement that should be considered in transitional justice efforts in Sudan.141  In 
addition to affirming principles such as the inherent right to life, liberty, security, and freedom of 
movement, the guiding principles emphasize that internally displaced people “shall enjoy, in full 
equality, the same rights and freedoms under international and domestic law as do other persons in 
their country” and discrimination against them based on their displaced status is prohibited.142  
Further, states are “under a particular obligation to protect against the displacement of indigenous 
peoples, minorities, peasants, pastoralists and other groups with a special dependency on and 
attachment to their lands.”143  Displaced children are also particularly mentioned for protection, and 
should not be recruited, required or permitted to take part in hostilities.144  Of particular importance, 
“competent authorities” are obligated to “establish conditions, as well as provide the means, which 
allow internally displaced persons to return voluntarily, in safety and with dignity, to their homes or 
places of habitual residence, or to resettle voluntarily in another part of the country. Such authorities 
shall endeavor to facilitate the reintegration of returned or resettled internally displaced persons.”145

 

  
These principles should be considered as Darfur transitions from conflict to post-conflict.        

Also of note in areas of international human rights law, Sudan acceded to the International 
Convention on the Elimination of All forms of Racial Discrimination (CERD) in 1977.146  CERD 
requires that States Parties “undertake to prohibit and to eliminate racial discrimination in all its 
forms and to guarantee . . . the right to security of person and protection by the State against 
violence or bodily harm, whether inflicted by government officials or by any individual group or 
institution.”147  In 2009,148 Sudan also acceded to the International Convention on the Protection 
and Promotion of the Rights and Dignity of Persons with Disabilities.149  The Convention mandates 
that States Parties take “all necessary measures to ensure the protection and safety of persons with 
disabilities in situations of risk, including situations of armed conflict,” in accordance with their 
international legal obligations.”150  While Sudan has signed the Convention against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) in 1986, it has not acceded to 
the Convention.151

 
   

Additionally, Sudan is also a member of the Organization of the Islamic Conference (OIC)152 and 
the Arab League.153  Each international organization has adopted a less protective human rights 
instrument than those already described; the OIC adopted the Cairo Declaration on Human Rights 
in Islam154 and the Arab League adopted the Arab Charter on Human Rights.155  Neither instrument 
is particularly useful for enforcing human rights violations; the Cairo Declaration is intended to 
serve as an aspirational guide to member states,156 and because many of the member states of the 
OIC are members of multiple regional organizations, the Arab Charter on Human Rights has not 
typically been used as a venue for enforcing human rights.157

 
 

B. REGIONAL LAW 
 
Sudan ratified the African Charter on Human and Peoples’ Rights in 1986.158  The Charter, which 
assures the protection of human rights throughout the continent, embodies a range of principles.  
Of primary importance, the Charter espouses that human beings are inviolable and entitled to both 
respect for their lives and the integrity of their persons.159  The Charter also guarantees certain rights, 
such as the right to respect of each individual’s dignity, the right to liberty and security of person, the 
right to existence, and the right to property.160  Article 3 of the Charter establishes the right to 
equality before the law, 161

1. Every individual shall have the right to have his cause heard. This comprises,  
 and Article 7 sets forth minimum fair-trial requirements, as follows: 
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(a)  The right to an appeal to competent national organs against acts of violating his 
 fundamental rights as recognized and guaranteed by conventions, laws, regulations 
 and customs in force;  

(b)  The right to be presumed innocent until proved guilty by a competent court or 
 tribunal; 

(c)  The right to defense, including the right to be defended by counsel of his 
 choice;  

(d)  The right to be tried within a reasonable time by an impartial court or 
 tribunal.  

2. No one may be condemned for an act or omission which did not constitute a legally 
punishable offence at the time it was committed. No penalty may be inflicted for an 
offence for which no provision was made at the time it was committed. Punishment 
is personal and can be imposed only on the offender.162

 
 

States parties to the Charter further “have the duty to guarantee the independence of the Courts and 
shall allow the establishment and improvement of appropriate national institutions entrusted with 
the promotion and protection of the rights and freedoms guaranteed by the . . . Charter.”163

 

  Having 
assumed these obligations when it joined the Charter’s treaty regime, Sudan must respect these 
provisions as it implements measures for transitional justice in Darfur. 

C. NATIONAL, LOCAL, AND SUB-NATIONAL LAW 
 

Sudan has legal safeguards in place for national criminal prosecutions at various levels.  
Nevertheless, under the current legal framework, it is questionable whether the international crimes 
committed in Darfur will be prosecuted effectively.164  Sudan’s criminal justice system suffers from a 
number of shortcomings in various substantive and procedural aspects.  Of particular relevance, 
Sudanese criminal law does not adequately proscribe some of the international crimes committed in 
Darfur.165  It moreover fails to recognize command responsibility166 and state officials are protected 
from prosecution by personal immunity.167

 
   

The Special Criminal Court for the Events of Darfur (SCCED)—the special court earlier discussed 
in section II B—was established for the stated purpose of trying persons accused of participating in 
atrocities in Darfur.  The Chief Justice of Sudan’s Supreme Court chooses the judges of this national 
court.168  The court has jurisdiction over first, acts constituting crimes under the Sudan Criminal Act 
and any other penal acts; second, information submitted to the court by the committee that the 
Minister of Justice formed to investigate alleged offenses set out in a fact-finding committee’s 
report; and third, any other information under any other law, in accordance with a decision made by 
the Chief Justice.  Trials in the special court are public, and the accused has a right to counsel.  
Sudan’s Criminal Procedure Act of 1991 and the Evidence Act of 1994 govern the conduct of 
proceedings and sentencing.  Available sentences under the Criminal Procedure Act of 1991 include 
“physical punishment (such as lashings), compensation, (for homicide or injury) and death,”169 and 
are often incompatible with international law.  Judgments are appealable to the Courts of Appeal 
and the Supreme Court.170  Thus far, there have been no cases to reach this level of litigation.171

 
   

In adjudicating charges only against persons alleged to have committed crimes in connection with 
the conflict in Darfur, the special court applies the general Sudanese criminal law.  This criminal Act, 
however, which is highly influenced by Islamic jurisprudence, falls significantly short from providing 
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an adequate substantive framework for delivering justice in Darfur.172

 

  Of particular relevance are 
the laws concerning loss of life and sexual assault.   

Sudanese criminal law proscribes murder.173  The criminal code also prohibits sexual assault, but 
treats rape and fornication in the same way, as zina.  Thus, a woman who says she has been raped 
but cannot prove lack of consent may herself be charged with the offense of zina.174  The standard 
of proof for each crime is different.  Fornication is a hudud crime, with a sentence or punishment set 
by divine decree, requiring four impartial witnesses to prove it.175  In contrast, rape is a ta’zir crime, 
which requires two witnesses.  However, this distinction appears to make little difference.176  
Reportedly, “there are many court cases in which a woman fails to prove that she has been the 
victim of rape and the appearance of her pregnancy causes her to be convicted of fornication, thus 
compounding her actual and legal woes.”177   These “legal woes” are very serious.  The penalty for 
unmarried women convicted of zina is enduring one hundred lashes; married women are put to 
death by stoning.178  The Sudanese Ministry of Justice has attempted to clarify the confusion 
between the two crimes in criminal code opinions, but these clarifications are non-binding, and civil 
society has resultantly called for amendments to the law concerning rape.179

 
    

To address flaws in the Sudanese justice system, the Sudanese government amended the 1991 Penal 
Code to incorporate some international crimes, such as war crimes and crimes against humanity.180  
However, this politically motivated amendment has proved futile because the Sudanese Constitution 
prevents retroactive implementation of laws.181

 
   

Further impeding the stated purpose of the special court, or any Sudanese court, is the fact that 
Sudanese law grants a wide range of individual immunity from prosecution, which can be 
circumvented only with permission of the executive bodies.  Persons with immunity include 
members of the military, security services, police, and border guards.182  The Popular Defense 
Forces also incorporates many members of the janjaweed, so that militia members also may avoid 
prosecution.183

 

  This legal structure severely impairs prospects for meaningful accountability for 
atrocities in Darfur.   

A component of Sudan’s legal structure is the Bill of Rights contained in the 2005 Interim National 
Constitution; Article 35 guarantees all persons a “right to litigation.”184  Explicitly incorporated into 
the Interim National Constitution are “all rights and freedoms enshrined in international human 
rights treaties, covenants and instruments ratified by the Republic of the Sudan.185

 

  Additional 
requirements include codes covering criminal procedure and evidence. As discussed in section II B, 
the special court has proven ineffective; reinforcement of the capacity of national courts operating 
under the Interim National Constitution thus will be essential if there is to be any domestic 
prosecutions of perpetrators of atrocity. 

D. LAW ON TRUTH COMMISSIONS 
 
Truth and reconciliation commissions increasingly are used as post-conflict mechanisms for 
transitional justice.  Yet law underpinning the creation or governing implementation of truth 
commissions is scant.  Some scholars advance the idea that there is a right to truth, making the truth 
commission a necessary component to a peace and reconciliation plan.186  Cited in the global context 
is the 1948 Universal Declaration of Human Rights, which states that, 
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Everyone has the right to freedom of opinion and expression; this right includes 
freedom to hold opinions without interference and to seek, receive and impart 
information and ideas through any media and regardless of frontiers.187

 
 

Establishment of truth commissions serves this right to “seek, receive and impart information,” 
according to Frank LaRue, Executive Director of the Guatemala-based Center for Legal Action on 
Human Rights, and Richard Carver, Associate Professor at England’s Oxford Brookes University. 188  
They have pointed as well to Velásquez Rodríquez, the 1988 judgment in which the Inter-American 
Court of Human Rights concluded that a state has a duty both to investigate the fate of the 
disappeared and to disclose the resulting information to relatives.189  LaRue and Carver have cited 
the Draft Set of Principles for the Protection and Promotion of Human Rights Through Action to 
Combat Impunity, published by the UN Sub-Commission for Prevention of Discrimination and 
Protection of Minorities, as further evidence of an emerging “right to know.”190

 
   

None of the sources to which LaRue and Carver point constitute international law binding on 
Sudan.  However, the norm those sources embody is part of regional and international bodies of law 
to which Sudan has consented.  Echoing the Universal Declaration is the African Charter on Human 
and Peoples’ Rights, which states: 

1. Every individual shall have the right to receive information.  
2. Every individual shall have the right to express and disseminate his opinions within the 

law.191

 
   

To similar effect, the International Covenant on Civil and Political Rights provides: 
Everyone shall have the right to freedom of expression; this right shall include 
freedom to seek, receive and impart information and ideas of all kinds, regardless of 
frontiers, either orally, in writing or in print, in the form of art, or through any other 
media of his choice.192

Therefore, the formation of a legitimate truth commission related to the crisis in Darfur would not 
necessarily run afoul of any applicable international law.      

 

 
IV.  AFRICAN CASE STUDIES 

 
In addition to bearing in mind the law that governs the Sudanese approach to transitional justice, 
Sudan should consider the experiences of other countries, in particular those from its region that 
have had similar rebuilding experiences.  Lessons drawn from the following case studies, arranged in 
chronological order, may be helpful to Sudanese civil society as it considers a plan for peace and 
reconciliation in Sudan.  

 
A. LIBERIA 

 
Liberia suffered two civil wars in two decades.  The first war took place from approximately 1989 to 
1997; the second, from approximately 2001 to 2003.193  The conflicts left an estimated 200,000 
persons dead, created at least 250,000 new refugees, and displaced approximately 350,000 persons.194

 

  
In a reconciliatory effort, Liberia created a Truth and Reconciliation Commission (TRC), though 
unlike many other post-conflict nations, a court has not been created specifically to seek retributive 
justice.   
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The conflict in Liberia, characterized by “massacres, enslavement, sexual violence, mutilation, the 
use of children in armed conflict, and enforced disappearances,” seemed never-ending.195  Between 
1990 and 1997, the Economic Community of West African States (ECOWAS) sponsored thirteen 
peace conferences in Liberia.  Finally, in 2003, the Comprehensive Peace Agreement had a lasting 
effect.196  This was due in part to the truly comprehensive nature of the Agreement; it included not 
only a ceasefire,197 a joint “stabilization force” sponsored by the United Nations, the African Union, 
and ECOWAS,198 and reform of the Liberian armed forces, national police, and other security 
services,199 but also various human rights measures.  These included the release of political prisoners 
and prisoners of war200 and the establishment of the National Commission on Human Rights and a 
Truth and Reconciliation Commission.201  Those at the negotiating table agreed to a Truth and 
Reconciliation Commission because they “believed that they had negotiated reconciliation in place 
of criminal accountability.”202

 
 

The Independent National Commission on Human Rights (INCHR), was envisioned by the 
Agreement, and two years later, in 2005, implemented by national law under the Independent 
National Commission for Human Rights Act.203  The mandate of the INCHR is to monitor and 
report on human rights violations in Liberia, and to review and act upon the recommendations of 
the Truth Commission. After repeated calls for the INCHR’s creation from civil society, the 
Commission was confirmed in 2010 and ready to start work.204

 

  As of October 2009, all seven 
members of the Commission had been confirmed and arrangements were being made for their 
commissioning.    

The Liberian Truth Commission, also contemplated by the Peace Agreement, was intended as a 
forum to “address issues of impunity, as well as an opportunity for both the victims and 
perpetrators of human rights violations to share their experiences, in order to get a clear picture of 
the past to facilitate genuine healing and reconciliation.”205  The mandate of the Truth Commission 
became official two years later, in 2005.206  By statute, the legislature specifically tasked the 
Commission with investigating “gross human rights violations and violations of international 
humanitarian law as well as abuses that occurred, including massacres, sexual violations, murder, 
extra-judicial killings and economic crimes, such as the exploitation of natural or public resources to 
perpetuate armed conflicts, during the period between January 1979 and October 14, 2003.”207  The 
Commission was also directed to determine the motives and identities of those responsible for 
atrocity.208  Because the mandate of the Commission specifically contemplated that the 
Commissioners would make recommendations to the head of state about the need to hold 
prosecutions in certain cases, a specific war crimes court was not established in Liberia.209

  
  

The Truth and Reconciliation Commission held hearings in urban and rural Liberia, as well as the 
United States, in order to collect the experiences of the diaspora community.210  Civil society groups 
were included as much as possible in this process; before the Commission even began its work, it 
conducted extensive education campaigns and held consultation sessions to outline the role of civil 
society during the process.211  The Truth Commission fulfilled its mandate and released a final report 
in June, 2009.212  The report provides a historical analysis of the conflict in Liberia, and makes 
findings relating to “the root causes of the conflict, the impact of the conflict on women, children 
and the generality of the Liberian society.”213  The report included lists of the deceased, and made 
recommendations on a range of public interest issues such as public integrity, corruption, human 
rights, economic empowerment, good governance, national identity, and reparation, amongst others 
intended to resolve past conflicts as part of a national progression towards lasting peace and 
reconciliation.”214   
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The Truth Commission also catalogued and divided the atrocities committed into categories: gross 
human rights violations, violations of international human rights law, and egregious violations of 
domestic law.215  It included a list of alleged perpetrators recommended for prosecution.  The list 
recommended that 116 persons, dubbed the “most notorious,” should be tried by an Extraordinary 
Criminal Court, while fifty-eight persons should be prosecuted at the national level.216  The 
Commission also recommended that forty-nine people be sentenced publicly for having supported 
various warring factions, that forty-five face prosecution for economic crimes, and that further 
investigation was needed in forty-five cases.217  Of those named for prosecution was sitting-
President Ellen Johnson Sirleaf, due to her early support of former Liberian President Charles 
Taylor.218

 
   

In addition to these retributive justice measures, the Truth and Reconciliation Commission also 
suggested that approximately 7,000 others responsible for atrocity undergo a grassroots peace-
building mechanism that it called the Palava Hut Program.219  Like many traditional African dispute 
resolution systems, the Palava Hut is, according to a 2006 law review article, “a community-owned 
place in every village where community members and elders gather to resolve disputes in the 
community.”220  Out of a total of 103,019 alleged perpetrators, the truth commission recommended 
prosecution for under one-fifth of 1 percent, while 6.7 percent were recommended for the Palava 
Hut Program.221

 
   

None of the recommendations of Liberia’s truth commission have been implemented222 because the 
proposal for prosecutions proved extremely controversial.  Immediately following its release, two of 
the eight Commissioners publicly distanced themselves from the report.  One of them, Pearl Brown 
Bull, released the statement: “‘I cannot concur with my fellow commissioners that Prosecution in a 
Court of Competent Jurisdiction and other forms of Public sanction will foster genuine 
reconciliation and combat impunity to promote justice, peace and security.’”223  Additionally, a group 
of the leadership from the various factions involved in the conflict, many of which were named for 
prosecution, held a press conference denouncing the Commission’s recommendations and warning 
of their continued organization.224    These leaders were particularly surprised because having been at 
the CPA talks, they “believed that they had negotiated reconciliation in place of criminal 
accountability.”225

 
  

Some elements of civil society expressed vague displeasure with the report.  For example, the Liberia 
Council of Churches issued a release stating: “‘We believe that there are some good things in this 
report we wholeheartedly endorse.  And yet, there are some much more difficult to accept.’”226   
Nonetheless, a coalition of thirty-six local civil society organizations has come out in “strong 
support” of the report.227  And despite being named in the Report, President Sirleaf told the Liberian 
Daily Observer that “her ‘biggest challenge for 2010 is how to find the right strategy’ for the smooth 
implementation of the final and edited report of the . . . TRC.”228  Sirleaf also indicated that the UN 
system has given support to the Liberian government by pledging to send a team of international 
experts in conflict resolution management to “take a critical look at the TRC final report for possible 
implementation.”229  However, despite criticism, no progress has been made.230

 
   

Security remains a problem in Liberia where the conflict has left a legacy of violence.  Violent crime 
is rampant, including armed robbery, and disputes are common between youths and former 
combatants over layoffs, employment and land disputes.231  Increased sexual violence is also seen as 
a product of the war, and while the incidence of rape has dropped following the conflict, a 2007 
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International Rescue Committee survey found that about 12 percent of girls aged 17 and under 
acknowledged having been sexually abused in some way in the previous 18 months.232

 
 

B. SIERRA LEONE 
 
Civil war broke out in Sierra Leone in 1991.  A decade later, tens of thousands of persons were dead 
and millions were displaced.  The conflict was marked by its “systematic use of mutilation, 
abduction, sexual violence, and murder of civilians.”233  In the wake of atrocity, Sierra Leone 
implemented a truth commission234 to facilitate healing, and later the Special Court for Sierra 
Leone,235

 

 an ad hoc, national-international tribunal to secure retributive justice against persons 
bearing the most responsibility for human rights violations.  The interaction of these simultaneously 
functioning bodies offers insights respecting post-conflict justice. 

The 1999 Lomé Accord236 officially ended the civil war between Sierra Leone’s government, the 
Revolutionary United Front (RUF), and other rebel factions.  The agreement provided a blanket 
amnesty to all that had been involved in hostilities,237 and provided for the establishment of a truth 
and reconciliation commission.238  The Commission was established “to address impunity, break the 
cycle of violence, provide a forum for both victims and perpetrators of human rights violations to 
tell their story, get a clear picture of the past in order to facilitate genuine healing and 
reconciliation.”239

  

  The combination of a blanket amnesty and the creation of the Truth Commission 
indicated that the report it produced was not intended to be used for prosecutions.   

The Commission as ultimately created was broken into two units: the Information Management 
Unit, which handled investigation and research, and the Legal and Reconciliation Unit, which 
addressed reconciliation activities.240  After considerable delay, it began work in late 2002,241 and 
carried out its inquiry in three phases: statement taking, hearings, and report writing.242  The 
Commission was careful to consider the responsibility of those on all sides of the conflict; it 
ultimately took more than 7,000 statements and held countrywide victim and thematic hearings.243  
William A. Schabas, Director of the Irish Centre for Human Rights in Galway and a member of the 
Sierra Leone Truth and Reconciliation Commission, wrote in 2006 that the Commission “rejected” 
what he termed a “‘just war’ approach to the conflict.  Even if a right and wrong side in the conflict 
would be identified—something the Commission did not even consider—the TRC’s mandate was to 
address violations and abuses, whatever the identity of the perpetrator.”244  Ultimately finding 
responsibility in all factions caused by “years of bad governance, endemic corruption and the denial 
of basic human rights,”245 the Commission issued a three volume report in 2004 with 
recommendations on reform in Sierra Leone.246  The report found that the war was largely civil in 
nature, and that all factions targeted civilians.  It also found that while most victims were adult 
males, women and children were subjected to particularly brutal human rights violations.  The most 
common violations included forced displacements, abductions, arbitrary detentions, and killings.247  
These findings mostly concerned the internal causes and effects of the conflict, which some scholars 
have commented is positive, because “an analysis focusing on external causes would have both 
exonerated Sierra Leoneans from responsibility and at the same time left them helpless to change 
things.”248

 
   

The Truth Commission faced a particular challenge in collecting information about sexual violence 
during the conflict.  The Commissioners discovered that collecting testimony was difficult because 
“women and girls confront social taboos against speaking publicly about rape and other sexual 
violence.  They are stigmatized in their own communities when they admit they have been sexually 
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abused.”249  Coordinated through local civil society organizations, the UN Development Fund for 
Women (UNIFEM) provided advice, training and other support both to the Commissioners and 
their staff, as well as the victims themselves.250  Resultantly, the Commission was able to carefully 
track atrocities carried out against women, in particular rape, sexual slavery, forced pregnancy, and 
disembowelment of pregnant women.251  The Truth Commission concluded that both the 
Revolutionary United Front (RUF) and the Armed Forces Revolutionary Council (AFRC) employed 
strategies that deliberately targeted women and girls.252

 
   

To address problems of stigmatization and to promote healing, the Commission called upon civil 
society to accept survivors of rape and sexual violence back into their communities.253  It also called 
upon the government to provide reintegration services and counseling, and to make structural 
changes such as easing the reporting system for women suffering sexual and domestic violence, and 
modification of laws that discriminate against women.254  Some of these changes, particularly 
legislation ensuring the equality of women, have been achieved.255

 
 

At first the Truth Commission was supposed to be the sole post-conflict resolution mechanism in 
Sierra Leone, a fact that explained the Lomé Accord’s blanket grant of amnesty.256  But resurgence in 
the conflict prompted Sierra Leone also to seek criminal justice avenues for accountability.257

With regard to the magnitude and extent of the crimes committed, Sierra Leone does 
not have the resources or expertise to conduct trials for such crimes. This is one of 
the consequences of the civil conflict, which has destroyed the infrastructure, 
including the legal and judicial infrastructure, of this country. Also, there are gaps in 
Sierra Leonean criminal law as it does not encompass such heinous crimes as those 
against humanity and some of the gross human rights abuses committed by the RUF. 
It is my view, therefore, that, unless a court such as that now requested is established 
here to administer international justice and humanitarian law, it will not be possible 
to do justice to the people of Sierra Leone or to the United Nations peacekeepers 
who fell victim to hostage-taking.

  To do 
this, Sierra Leone’s then President Ahmed Tejan Kabbah sought the aid of the United Nations to 
establish an international criminal tribunal, explaining Sierra Leone’s incapacity to handle the matter 
of justice entirely independently: 

258

 
 

The Security Council acted through  2000 Resolution 1315, instructing UN Secretary-General Kofi 
Annan to negotiate an agreement with Sierra Leone’s government to provide for a special court.  
The Resolution proclaimed that amnesty granted under the Lomé Accord “shall not apply to 
international crimes of genocide, crimes against humanity, war crimes and other serious violations of 
international humanitarian law.”259

 
   

Following negotiations in January 2002, Sierra Leone and the United Nations entered into an 
agreement establishing the Special Court for Sierra Leone.260  The Agreement provided for a court, 
consisting of a Trial Chamber and an Appeals Chamber, with no fewer than eight and no more than 
eleven judges.261  The UN was given the right to appoint the majority of judges, with Sierra Leone 
appointing the remainder.262  Similarly, other appointments were divided; the UN would appoint a 
Prosecutor, while Sierra Leone would appoint a Deputy Prosecutor.263  The parties also agreed that 
the Special Court should sit in Sierra Leone.264

 

  However, it made no provision for the Court’s 
interaction with the Truth Commission. 
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As eventually ratified, the Statute of the Special Court for Sierra Leone had jurisdiction over  
persons who bear the greatest responsibility for violations of international 
humanitarian law and Sierra Leonean law committed in the territory of Sierra Leone 
since 30 November 1996, including those leaders who, in committing such crimes, 
have threatened the establishment and implementation of the peace process in Sierra 
Leone.265

 
 

The international crimes which are specifically enumerated include murder, extermination, 
enslavement, deportation, imprisonment, torture, rape, sexual slavery, enforced prostitution, forced 
pregnancy, and any other form of sexual violence, persecution on political, racial, ethnic or religious 
grounds, and other inhumane acts.266  Violations of Common Article 3 of the Geneva Conventions, 
as well as serious violations of humanitarian law are also contemplated by the statute.267

 

  Despite the 
inclusion of jurisdiction over domestic crimes, during the life of the Court, no one has been 
prosecuted under domestic law. 

The Statute of the Court provided that the rules of Procedure and Evidence that would be followed 
were those that were in effect at the International Criminal Tribunal for Rwanda (ICTR).268  It also 
provided many trial guarantees to the accused, including the right to a fair and public hearing, a 
presumption of innocence, counsel of the accused’s choosing, and the right of confrontation.269  The 
Statute does not allow for the death penalty, or even life sentences; all sentencing was to be for a 
term for years, with guidance taken from sentencing practices in the ICTR and the national courts of 
Sierra Leone.270

 
 

In July 2002, the Court officially began operating with the help of donations from the international 
community to meet budgetary requirements.271  The following year, the Court issued indictments for 
thirteen individuals, representing a cross-section of the warring factions.272  Trials began in mid-
2004.273

 
     

Eight of the indicted have been convicted and will be serving their sentence outside of Sierra Leone.  
Their sentences range from fifteen to fifty years in prison.  Moinana Fofana and Allieu Kondewa,274 
for example, both alleged leaders of the former Civil Defence Forces (CDF), were sentenced to 
fifteen and twenty years respectively.  Indicted with them was Sam Hinga Norman,275 who died 
while seeking medical treatment in Dakar before a verdict had been reached.276  Five leaders of the 
Revolutionary United Front were also indicted together; however, the indictments against both Sam 
Bockarie and Foday Saybana Sankoh277 were dropped because they died before trial.278  The 
remaining three, Issa Hassan Sesay, Morris Kallon, and Augustive Gbao279 were sentenced to 52, 45, 
and 25 years respectively.  Finally, three members of the Armed Forces Revolutionary Council 
(AFRC), Alex Tamba Brima, Ibrahim Bazzy Kamara, and Santigie Borbor Kanu280 were sentenced 
to 50, 45, and 50 years respectively.281  One of the indicted, Johnny Paul Koroma,282 former leader of 
the AFRC, remains at large.283   The trial of Charles Ghankay Taylor,284 the former President of 
Liberia who is alleged to have fueled the conflict in Sierra Leone, is underway at The Hague, where 
it was transferred for security reasons.285

 
   

Despite the groundbreaking work of both the Truth Commission and the Special Court, the 
relationship between them was problematic because it had been unplanned.  When created, 
according to Schabas, the Special Court for Sierra Leone was envisioned as an institution 
complementary to the Truth Commission, given that the two served mutually reinforcing 
purposes.286  There was not to be a hierarchical relationship between them.  By the time both were 
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fully functional in July 2002, Schabas added, “they worked for most of the 18 months without major 
incident, and with a public profile of cordiality.  Both repeatedly explained to the people of Sierra 
Leone that there was no cooperation between the two bodies, but that they respected the role of the 
other institution and appreciated its contribution to postconflict justice.”287

 
  

Despite this apparent harmony, “the TRC initially resisted the idea of establishing the Special 
Court,” UN Legal Officer Sigall Horowitz has written. “Such resistance was partially based on the 
TRC’s . . . opposition to the notion that the Lomé Agreement’s amnesty provision is inapplicable to 
international crimes.”288  Schabas explained further that the Truth and Reconciliation Commission 
“took the position that information given to it in confidence would remain confidential.”289  
Although public truth-telling lay at the core of the Commission’s mandate, such confidentiality was 
seen as the only solution to the potential that witnesses might not come forward if they feared 
subsequent prosecution by the Special Court.  Schabas has written that the first Prosecutor of the 
Special Court, David M. Crane, endeavored to alleviate anxieties around information-sharing by 
stating repeatedly that “he intended to prepare his cases using his own resources” and that “he had 
no interest in using TRC materials.”290

 
   

Indeed in practice, these concerns turned out to have little foundation.  By mid-2003, Schabas 
explained, many individuals had come forward to testify:  

Belying most predictions, they did not appear at all concerned about the threat of 
prosecution by the Special Court.  Perhaps they had already understood that the 
Special Court was only concerned with ‘big fish’, and realized their own level of 
responsibility was more modest or secondary.  But even some of the ‘big fish’ who 
had been indicted by the Special Court indicated to the TRC that they would be 
interesting in testifying.  This was in complete opposition of what anybody had 
expected.291

 
   

Surprisingly, in spite of individuals’ willingness to testify before the TRC, the Special Court 
opposed such appearances.  This dispute came to a head in August 2003, when three persons 
indicted by the Special Court asked to testify publicly before the Truth and Reconciliation 
Commission.  In October 2003 one of the three, who had been a minister in the Sierra Leone 
government, filed an application for a hearing before the Presiding Judge of the Trial 
Chamber.292  The prosecution registered its opposition.  The application was denied on the 
reasoning that the truth commission had prejudiced the matter when it wrote in its application 
that the accused had “played a central role” in the conflict; the statement was found to violate of 
the presumption of innocence owed to the accused.293  The judge asserted that to allow the 
accused to appear publicly would be a spectacle: the proceedings would take place in the same 
room as the trial, but instead of judges and lawyers following carefully crafted evidentiary and 
procedural rules, the accused would appear before a Bishop with press and victims looking on.294

The event will have the appearance of a trial, at least the appearance of a sort of trial 
familiar from centuries past . . . The spectacle of the TRC sitting in court may set up 
a public expectation that it will indeed pass judgment on indictees thus confronted 
and questioned, whose guilt or innocence it is the special duty of the Special Court to 
determine. . . . If it is the case that local TRC’s and international courts are to work 
together in efforts to produce post-conflict justice in other theaters of war in the 
future, I do not believe that granting this application for public testimony would be a 
helpful precedent.

  
The judge wrote: 

295  
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On appeal to the President of the Appeals Chamber, a meeting with the Truth and 
Reconciliation Commission was authorized, but a public hearing was foreclosed.  The accused 
former government minister declined to cooperate with the Commission on a non-public basis, 
and the Commission never met with him or heard what he had to say.296

 
 

On reflection, the Truth and Reconciliation said of its relationship with the Special Court:  
The Sierra Leonean case has brought into focus the different roles of truth and 
reconciliation commissions and international tribunals and the potential pitfalls that 
may arise when they operate simultaneously. While the relationship between the 
Commission and the Special Court was mostly cordial, it did falter following the 
refusal of the Special Court to permit the Commission to hold public hearings with 
the detainees held in its custody. In the view of the Commission, this decision of the 
Special Court did not sufficiently take into account the respective roles of the two 
bodies.297

Thus Sierra Leone struggled in the relationship between the Commission and the Court.
  

298

 
 

Following the Commission’s report and the conviction of many leaders299 of the warring factions, 
Sierra Leone was left with mixed results.  Weak political will to dredge up past atrocities again stalled 
the implementation of the Truth Commission’s recommendations.300  However, some of its 
recommendations were eventually achieved, including: a Human Rights Commission created in 
2006; critical legislation on gender equality, including bills on inheritance, child rights, matrimonial 
rights of women, and land access were passed in 2007; legislation on child rights in Sierra Leone 
came into force; and progress towards security sector reform and the management of mineral 
resources has been made.301

 

  However, it is questionable what kind of legacy the Truth Commission 
left for society; it should be noted that its website has been taken down and its report is only 
available in print form or on unaffiliated, non-governmental websites. 

The Special Court, although still in progress with the Taylor trial in The Hague, completed its work 
in the Sierra Leone in 2009.302  It also did not leave people feeling completely vindicated.  The death 
of leaders of the Civil Defence Forces and Revolutionary United Front before they could stand trial 
was disappointing to many.303  Some segments of civil society, particularly those that had been 
injured during the conflict, felt that “the many millions of dollars that ha[d] been spent on bringing 
about . . . justice could have been better spent.”304  They called for spending on reconstruction and 
development measures.305  Also, similar to in Sierra Leone, there is great discomfort with the high 
standard of living in the prisons, or the “Hague Hilton,” where Charles Taylor awaits trial.306  There 
was also disappointment that the tribunal did not serve as a deterrent for future warlords in 
Africa.307

 
 

Sierra Leone’s model for transitional justice, the side-by-side ad hoc tribunal and truth commission, 
while not without flaws, is another potential transitional justice model for Darfur. 
 
C. RWANDA 
 
The campaign of extermination directed against Tutsis and moderate Hutus in Rwanda claimed 
between 800,000 and one million persons in approximately a hundred days in 1994.308  The 
international community responded by creating the International Criminal Tribunal for Rwanda 
(ICTR) to try those most responsible for the atrocities.   Rwanda also employed its national court 
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system and a local justice system, gacaca, to effectuate justice.  Rwanda did not establish a truth and 
reconciliation commission, though it did participate in two international inquiries into atrocity.   
 
Ethnic tensions between the majority Hutus and minority Tutsis have existed since the nation’s 
colonial period, and violence gripped Rwanda even before the genocide.309  Riots in 1959 killed 
20,000 Tutsis.310  In the early 1990s, Tutsi refugees in Uganda formed the Rwandan Patriotic Front 
(RPF); their goal was “to overthrow [then-President] Habyarimana and secure their right to return to 
their homeland.”311  After several violent attacks, followed by peace talks in 1993, Habyarimana’s 
plane was shot down in 1994, setting off the slaughter.312  Political leaders and administrators, 
military and militia alike directed and encouraged killings “to further their . . . goal: the destruction of 
the Tutsi as a group.”313  The conflict was particularly marked by sexual violence; “thousands of 
women were individually raped, gang-raped, raped with objects such as sharpened sticks or gun 
barrels, held in sexual slavery (either collectively or through forced ‘marriage’) or sexually 
mutilated.”314

 
   

As early as 1992 a truth commission had been contemplated to address the escalation of violence.  
The Arusha Accords, a peace agreement negotiated during 1992–1993—between the factions, called 
for a commission to investigate atrocities.315  Nothing came of this, so civil society groups, in 
particular Rwandan human rights organizations, worked together to invite international human 
rights groups to undertake an inquiry.316  Although the Rwandan government acceded to the truth 
commission, Priscilla B. Hayner wrote in her 2001 comparative study of truth commissions, “it was 
clear that the president and armed forces resented these investigations, and some witnesses were 
targeted for attack in what may have been a retaliation for the cooperation with the commission.”317  
The commission nonetheless completed its investigation, issuing a report in 1993.  The report had 
little effect; the horrendous genocide occurred one year later.  Internationally, however, the report 
caused Belgium to cease providing support to the Rwandan government.318

 
   

Following the genocide, the Rwandan government sought the help of the international community, 
requesting monetary assistance and the creation of an international tribunal to try war criminals.319   
The Security Council responded, acting under Chapter VII of the UN Charter, and created the 
International Criminal Tribunal for Rwanda (ICTR) in 1994.320  Rwanda desired an internationally-
convened tribunal “to allay suspicions of vengeance and summary justice, and above all, to lay hands 
on criminals who had found refuge abroad.  It might be added that one of Rwanda’s objectives in 
drawing the international community’s attention to the issue of repression was to gain the support 
necessary for the functioning of its own criminal justice system.”321

 
   

The stated purpose of the ICTR was to “contribute to the process of national reconciliation in 
Rwanda and to the restoration and maintenance of peace,” by prosecuting persons responsible for 
genocide and other serious violations of humanitarian law between January 1 and December 31, 
1994.322  Despite requesting that the court be created, Rwanda, which sat on the Security Council 
during this period, voted against its formation.  In particular, Rwanda was opposed to the following 
proposed aspects of the court: that the jurisdiction of the tribunal started in January 1994 when 
violence had first broken out in October 1, 1990; that the tribunal did not have the authority to 
impose the death penalty; that the tribunal would sit outside of Rwanda; and that those convicted 
would not serve their sentences in Rwandan prisons.323

 

  Notwithstanding its objection to the 
tribunal, once the ICTR was established, the Rwandan government acquiesced to the international 
community and cooperated with the tribunal.  
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As ultimately established, the ICTR has jurisdiction over crimes committed by Rwandans both in 
and outside of the state’s territory, as well as non-Rwandan citizens that committed crimes in 
Rwanda.324  The Court is limited to hearing cases that involve violations of international law, in 
particular: genocide, crimes against humanity, and violations of Article 3 common to the Geneva 
Conventions and Additional Protocol II.325  The crimes for which the court has jurisdiction must 
also have taken place between January 1 and December 31, 1994.326  While the ICTR does have 
primacy over national courts, its jurisdiction to prosecute is concurrent with, not exclusive of, 
national prosecutions.327

  

  Thus, while the personal jurisdiction of the court, that is, the individuals 
the court is competent to prosecute, is broad, because it is limited to hearing violations of 
international law and because it has concurrent jurisdiction with the national courts, the number of 
people the ICTR may prosecute is dramatically lessened.  Similarly, the temporal restrictions ensure 
that only those that committed crimes during the most acute time of violence may be prosecuted.  

As of summer 2010, all but eleven persons sought by the ICTR had been apprehended. 328  It has 
completed the first instance trials of fifty accused.329  Appellate proceedings have concluded in 
thirty-one cases; four additional appeals are expected to conclude during 2010, with fourteen more 
before 2013.330   Thus far, this has resulted in thirty-one convictions and eight acquittals.331  Eight 
are pending, following the recent death of Joseph Nzirorera, the former Secretary General of the 
political party Mouvement Républicain pour la Démocratie et le Développement (MRND).332  Just over twenty 
cases are in progress, and two individuals await trial.333  Eleven fugitives remain at large.334  Possible 
sentences under the statute of the court include imprisonment and the return of property and 
proceeds acquired by criminal conduct.335  Of the completed cases, actual sentences have ranged 
from six years to life imprisonment.336

 
  

While convictions in the ICTR have been made for genocide, incitement to commit genocide, 
crimes against humanity, war crimes, murder, and others,337 it should be noted that the court has 
made groundbreaking decisions concerning sexual violence.  Due in large part to pressure exerted 
on the ICTR by women’s organizations,338 the ICTR included rape as a crime against humanity.339  
Rape was also held to be a component of both the crime of genocide340 and the crime of direct and 
public incitement to commit genocide.341

 
   

The ICTR, despite its many successes,342 has also faced serious criticism.  Civil society objected to 
what it perceived was over-emphasis of the rights of the accused as opposed to victims and 
survivors.343  In part, this led to the naming of the detention facility where the accused awaited trial 
as the “Arusha Hilton.”344  While it comported with international legal standards for detention, it 
was considered luxurious compared to the Rwandan standard of living.  In addition, the ICTR was 
criticized for being slow to take sexual crimes seriously.345  The court, at least at the outset, failed to 
provide female investigators or counseling services for rape victims.346  Witness safety was also a 
major concern, and several were killed before being able to testify.347

 
  

The ICTR is currently working to complete its mandate.  As of the last completion strategy report 
delivered to the United Nations Security Council in June of 2010, there were thirteen remaining 
judgments to be delivered at the trial level.348

 

  It is expected that these will be completed by the end 
of 2011.  The goal of the tribunal is to complete all appeals by 2013.   

Even after the creation of the ICTR, an estimated 90,000 other persons remained in national 
detention, awaiting prosecution for genocide-related crimes at that level.349  These individuals, often 
after lengthy delays, were prosecuted under Rwanda’s 1996 Organic Law on the Organization of 
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Prosecutions for Offenses Constituting the Crime of Genocide or Crimes Against Humanity 
Committed Since October 1, 1990.350  The 1996 law divided perpetrators into groups according to 
the gravity of the crimes committed, and fixed sentences for each category.351  The system relied 
heavily on plea agreements—previously a mechanism alien to criminal justice in Rwanda—to move 
cases through the system rapidly.352  The creation of this entirely separate, though national, system 
was necessary for the reason that Rwanda’s judiciary effectively did not function in the aftermath of 
the genocide.353

 
   

At first these national trials were criticized because required procedures, such as representation for 
the indicted, were not followed; over time, however, prosecutions of persons accused of 
involvement in the Rwandan genocide improved.354  The penalties handed down by the tribunal 
were in any case harsh; while only the 1,946 individuals categorized as the organizers and planners of 
the genocide and crimes against humanity were eligible for the death penalty, by 2003 media reports 
indicated that already 400 of them had been sentenced to death.355  However, Rwanda abolished the 
death penalty in 2007,356 so most convicts were given term for years sentences or in some cases, civil 
damages were assessed against them.357

 
  

The relationship between the national courts and the ICTR has often been strained.  In 1992, for 
example, the Rwandan government failed to issue travel documents “in a timely manner” to allow 
key witnesses to testify before the ICTR.358  The action was seen as retaliation for the ICTR’s 
announcement that it would investigate Tutsi transgressions, particularly those committed by Tutsi 
rebels of which Rwanda’s president, Paul Kagame, was the leader.359  These kinds of political 
disputes were common, though never completely thwarted efforts of either system to conduct 
prosecutions.  The ICTR has repeatedly tried to send lower level indicted cases back to the Rwanda 
domestic court system, but the judges have prevented this transfer, finding that the domestic courts 
do not meet international fair trial standards, including not having an independent judiciary.360

 
 

A third means of bringing perpetrators to justice in Rwanda has been the gacaca system.  Rwanda 
began employing this system to prosecute more quickly the extraordinarily large number of 
accused.361  What was once an informal dispute mechanism by which a council of elders convened 
to resolve local civil disputes,362 the system was formalized by statute following the genocide.363

 
   

Before the genocide, gacaca had been used since pre-colonial times as a means to resolve minor 
disputes arising among village inhabitants.364  Gacaca forums would meet as-needed, and were 
chaired by respected male community elders.365  Unless women were parties to the dispute, they 
would not participate at all.366  Punishment was not the goal of proceedings; rather, the elders would 
seek to find communal solutions using civil settlements.367  The most common disputes handled by 
traditional gacaca forums including land and property disputes over things such as land use, cattle, 
marriage, inheritance, loans, theft, and light bodily injury.368

 
  

This extremely informal system was replaced with a pilot version of the current one by the Rwandan 
Transitional Assembly in January of 2001, and was finalized by statute, the “Gacaca Law,” in 
2004.369  The Gacaca Law establishes a hierarchical system of “Gacaca courts” in the country's 
localities, which are supervised by the National Service.370  Those suspected of participating in the 
genocide are categorized according to the seriousness of the crimes committed.  Gacaca courts have 
jurisdiction over the middle-low and low-level suspects (Categories 2 and 3) accused of homicide 
and other serious attacks causing death, attempted murder and injury, assault without the intention 
to kill, and offenses against property.371  
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The public proceedings are presided over by nine “judges” elected in each locality.372  Gacaca judges 
are not required to possess any legal qualifications; they are given about a week’s worth of training 
and serve in their posts on an unpaid basis.373  The tribunals are empowered to impose prison 
sentences for Category 2 offenders, but are limited to imposing civil damages for Category 3 
defendants.374  Mark Drumbl, Professor of Law at Washington and Lee University School of Law, 
has pointed to flexibility in sentencing as one positive aspect of gacaca; the system, he wrote, allows 
sentences “including incarceration, . . . community service, tilling the fields of victims, donating 
produce or labor, and obliging other members of the perpetrator’s family to help the aggrieved 
family.”375

 

  This range encourages community improvement as a component of the process of 
rendering justice.   

Initially the reformed Gacaca courts won praise as a novel direction in transitional justice, one that 
combined a traditional dispute mechanism with more modern judicial practices; later, however, 
some practitioners came to view the tribunals as a tool of government repression.376  Among the 
latter is Christopher J. LeMon, an attorney posted to the ICTR in 2006, who contended in a 2007 
article that unpaid judges were particularly susceptible to corruption, and that some were accused of 
having taken part in the genocide, effectively tarnishing the local reputation and public support for 
the courts.377  LeMon also pointed to threats of violence and actual violent attacks that some 
witnesses and Gacaca court officials have endured.  In the second half of 2006 alone, at least forty 
Gacaca witnesses were the victims of murder or attempted murder. This violence, LeMon argued, 
effectively silenced crucial witnesses and impaired the functioning of the system.378  Public 
participation in the process has declined tremendously, he added, a fact that in his view gives rise to 
doubt whether gacaca can accomplish its goals of justice and reconciliation.379

 

   In short, the use of a 
reformed traditional system of justice is not entirely unproblematic for it may lack the transparency 
and independence required of a criminal justice system.    

In addition to traditional criminal justice methods and the local gacaca system is a mechanism that 
was established by the Organization for African Unity (OAU), forerunner to the African Union.  
This is the International Panel of Eminent Personalities to Investigate the 1994 Genocide in Rwanda 
and the Surrounding Events.  Formed in 1998,380 the Panel completed a report in June 2000.381  
According to Hayner, the panel’s research “was focused on the history and circumstances of the 
conflict in Rwanda that led up to the genocide of 1994 and the resulting impact of the violence, 
basing its conclusions in part on research papers commissioned from experts.”382

 

  The Rwandan 
government cooperated with the inquiry.   

In its nearly 300-page report, the panel concluded that the Rwandan genocide could have been 
prevented had the Security Council acted. 383  Moreover, the report maintained that several countries, 
including the United States, France, and Belgium, as well as the Catholic Church, either acted or 
failed to act in such a way as to allow the genocide to occur.384  The panel charged the Rwandan 
Patriotic Front, which took power in Rwanda after the 1994 genocide, with having committed many 
human rights violations, and identified economic causes as one of the factors contributing to the 
violence.385  Notably, the panel’s report called for monetary reparations to be paid to victims.386  
Although the report’s recommendations have not been directly implemented, the UN General 
Assembly has frequently referred to the report in calling for implementation of programs to support 
vulnerable groups in Rwanda.387
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Rwanda is unique in its efforts to prosecute human rights violators internally, despite a nearly 
nonfunctioning judiciary in its early days.  It also cooperated with layers of international inquiry; that 
is, with the creation of the ICTR and of two investigative bodies similar to truth commissions.  
Perhaps most distinct is Rwanda’s effort to include local dispute resolution in its plan for peace and 
reconciliation.  Despite the multitude of problems gacaca entailed, the effort can provide a model for 
post-conflict justice.  
 

V. GLOBAL CASE STUDIES 
 
Africa is not alone in its search for viable transitional justice mechanisms.  The following four 
examples from Europe, Asia and the Americas, as explored chronologically, offer slightly different 
perspectives on transitional justice that may be useful as a plan is created to seek justice and healing 
in Darfur. 
 
A. CANADA  

As part of a policy to assimilate native populations in Canada, the government, in partnership with 
the Anglican, United, Presbyterian, and Catholic churches, administered a national system of 
boarding schools for Aboriginal children.388  To atone for the loss of culture and the abusive 
environment that children encountered in the schools, the government employed a number of 
transitional justice mechanisms.  Of note, it issued a formal apology, formed a truth and 
reconciliation commission to promote healing, and in settling a massive class action lawsuit,389 
instituted a comprehensive reparations plan.390

 

  These actions represent a particularly comprehensive 
governmental effort to repair a difficult situation with an indigenous population. 

First opened in 1874, the Indian Residential Schools operated for more than one hundred years, 
though they were at their height from the 1920s to the 1960s.391  The schools were plagued by 
mismanagement, underfunding, and ultimately provided grossly inferior educational services.392   
Despite this, all Aboriginal children were required to attend the residential schools between the ages 
of seven and fifteen.  Their experiences were marked by physical, psychological and emotional 
abuse.  In particular, children were beaten for using Aboriginal languages, and other cultural 
practices were suppressed.393  Parental bonds were broken and children were not allowed to go 
home.394  Discipline was “swift and violent” and many children were sexually abused.395

 
  

Approximately 86,000 of the estimated 150,000 children that were placed in the schools now 
survive.  Despite the presence of internal records of abuse, it was not until 1990 that reports of the 
suffering within the system were made public when Phil Fontaine, Grand Chief of the Manitoba 
Chiefs became the first Indian leader to publicly discuss his experiences in the residential schools 
system.396  During that year, Fontaine called for “recognition of the abuse, compensation and an 
apology for the inherent racism in the policy.”397

 

  In the years since, Canada has engaged a variety of 
reconciliatory measures, including commissioning multiple inquiries into conditions within the 
Indian Residential Schools, announcing a formal apology, instituting a comprehensive reparations 
program, and launching a truth and reconciliation commission. 

The Canadian federal government created the Royal Commission on Aboriginal Peoples in 1991.398  
The Commission was tasked with investigating “the evolution of the relationship among aboriginal 
peoples (Indian, Inuit, and Métis), the Canadian government, and Canadian society as a whole.”399  
The Commission was asked to “propose specific solutions, rooted in domestic and international 
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experience, to the problems which have plagued those relationships and which confront aboriginal 
peoples today.”400  The Commission, comprised of professors, judges, activists, and chiefs 
completed their mandate in November 1996.401  During the same year, the last federally run facility, 
the Gordon Residential School in Saskatchewan, closed.402

 
 

The multi-volume Commission report provided a detailed account of the systematic abuse present in 
the residential schools.  It also reported the failings of the government to address the epidemic of 
social problems stemming from the residential schools system.  In particular, the Commission noted 
that the government 

approach to legal issues, particularly the identification and prosecution of purported 
abusers, was . . . diffuse.  There was no consideration that the system itself 
constituted a ‘crime.’  Rather, the focus was placed on individual acts that violated 
the Criminal Code. . . it would be the task of those who had been abused to take 
action.403

The Commission thus recommended the creation of a public inquiry to address the structural 
problem of the residential schools.

  

404   The Commission recommended that the inquiry receive 
funding to conduct public hearings, research and analyze the effects of the residential schools, and 
to recommend remedial action to be taken by the government and churches, such as apologies, and 
monetary compensation in the form of reparations and treatment programs for individuals and their 
families.405

 
   

Two years later, the government began to take steps towards reconciliation.  In January of 1998, the 
Minister of Indian Affairs and Northern Development published Gathering Strength: Canada’s 
Aboriginal Action Plan in response to the Royal Commission Report.406  The plan failed to implement 
a public inquiry, though it did create the Aboriginal Healing Foundation, endowing it with a $350 
million budget to address the legacy of physical and sexual abuse in residential schools.407  Most 
notably, the plan contained the first direct apology on behalf of the Canadian government.  “The 
Government of Canada today formally expresses to all Aboriginal people in Canada our profound 
regret for past actions of the federal government which have contributed to these difficult pages in 
the history of our relationship together.”408

 
   

Despite the government’s apology, more concrete redress for injuries suffered was needed, and 
“overwhelming numbers of abuse victims from the residential school system . . . turned to Canadian 
courts seeking redress.”409  The first lawsuits were filed in 1991, and over time they began to 
overload the judiciary, in addition to threatening the financial stability of defendant church 
organizations because of the high volume of judgments.410   Scholar Jennifer J. Llewellyn comments 
that the use of individual lawsuits as a means to seek redress for injuries caused by the residential 
school system is positive because “the legitimacy and authority of the mainstream judicial system in 
Canadian society,” coupled with the public nature of legal proceedings helps to acknowledge and 
vindicate the human rights of the victims.411   However, she also criticizes the appropriateness of 
such lawsuits not only because of the high costs and protracted time periods involved, but because 
civil litigation fails to heal the divide between the victims and perpetrators and in some cases can 
make relations between them worse.412

 
  

In 2003, against a backdrop of overworked courts and the declaration of bankruptcy by the Anglican 
Diocese of Cariboo in British Columbia,413 the government created the National Resolution 
Framework, an alternative dispute resolution (ADR) mechanism to help deal with the number of 
lawsuits being filed.414  The Framework funneled willing individuals into private hearings before an 
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independent adjudicator.  The adjudicator would issue an award based on a set compensation award 
structure.  Upon the decision of an award amount, individuals had the choice of accepting the 
award, appealing the decision or pursuing litigation. 415

 
   

The National Resolution Framework was also slow; after nearly two years of operation, by July 2005 
only 147 claims had been settled, while 1,992 applications had been filed and were awaiting hearing 
or adjudication.  It was also not alleviating the burden on the courts; during the same time period 
12,455 tort claims had been filed and several class actions were pending.416  The system was also 
criticized by the Assembly of First Nations (AFN) for a variety of reasons, particularly inequities in 
awards.417  The AFN proposed a changed model for the dispute resolution process, defined by two 
prongs: first, fair and reasonable compensation; second, truth-telling, healing, and public 
education.418  The basis of the compensation plan proposed by the AFN is that each survivor should 
be compensated a base lump sum for loss of language and culture.  After that, additional sums can 
be added to the award for each additional year or part year of attendance at a school to account for 
emotional harms, physical and sexual abuse.  All survivors would be treated equally, regardless of 
which school they attended, and no individual hearings would be necessary because the payments 
would be based on school records.419

 
 

The ongoing problem of how to handle civil cases arising out of the residential schools program 
came to an end in 2006 with the Indian Residential School Settlement Agreement which resolved 
Canada’s largest class action lawsuit.  The agreement created a comprehensive reparations program 
that was negotiated under the leadership of Canadian Supreme Court Justice Frank Iacobucci.420  
The $2 billion421 agreement entered into force on September 19, 2007.422  The class action suit 
included all of the estimated 80,000 survivors of the residential schools, even if they had separate 
lawsuits pending.423  Much like the AFN proposal, the agreement provided for a Common 
Experience Payment of $10,000 for the first school year, plus $3,000 for each school year after that.  
An Independent Assessment Process replaced the government’s National Resolution Framework.  It 
created a point system that allowed victims to recover additional awards ranging from $5,000 to 
$275,000 for sexual or physical abuses suffered, or for other abuses that caused serious psychological 
effects.424  When victims are able to show their injuries resulted in a loss of income, the maximum 
award rises to $430,000.425  As of May 31, 2010, a total of 16,311 claims have been filed, and the 
total compensation paid has reached $615,545,234.426

 
 

In addition to funding a reparations program, the settlement agreement included a strong 
reconciliation component.  It added $125 million over a five year period to the Aboriginal Healing 
Foundation, created a $20 million Commemoration Fund for national and community projects, and 
allocated $60 million to research, document, and preserve the experience of the survivors and their 
families for future generations.427  Most importantly, the agreement also created a Truth and 
Reconciliation Commission (TRC) in June 2008 with a $60 million budget.428

 
   

The agreement provided that the goals of the Commission are as follows: 
(a)  Acknowledge Residential School experiences, impacts and consequences; 
(b)  Provide a holistic, culturally appropriate and safe setting for former students, their 

 families and communities as they come forward to the Commission; 
(c)  Witness, support, promise and facilitate truth and reconciliation events at both the 

 national and community levels; 
(d)  Promote awareness and public education of Canadians about the IRS [Indian 

 Residential Schools]  system and its impacts; 
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(e)  Identify sources and create as complete an historical record as possible of the IRS 
 system and legacy.  The record shall be preserved and made accessible to the public 
 for future study and use; 

(f)  Produce and submit to the Parties to the Agreement a report including 
 recommendations to the Government of Canada concerning the IRS system and 
 experience including: the history, purpose, operation and supervision of the IRS 
 system, the effect and consequences of IRS (including systematic harms, 
 intergenerational consequences and the impact on human dignity) and the ongoing 
 legacy of the residential schools; 

(g)  Support commemoration of former Indian Residential School students and their 
 families in accordance with the Commemoration Policy Directive (Schedule “X” of 
 the Agreement).429

 
 

Unlike some other truth and reconciliation commissions, the Canadian TRC is specifically not 
permitted to serve any judicial role or support any prosecutions.  This clear line between seeking 
truth and rendering justice is reflected in the TRC’s mandate.  While the commission is authorized 
to “receive statements and documents from former students, their families, community and all other 
interested participants” and is required to archive this information,430 it is prohibited from holding 
formal hearings, acting as a public inquiry, or conducting formal legal process.431

making any findings or expressing any conclusion or recommendation, regarding the 
misconduct of any person, unless such findings or information has already been 
established through legal proceedings, by admission, or by public disclosure of the 
individual.  Further the Commission shall not make any reference in any of its 
activities or in its report or recommendations to the possible civil or criminal liability 
of any person or organization, unless such findings or information about the 
individual or institution has already been established through legal proceedings.

  More specifically, 
the commission is forbidden from  

432

Finally, commissioners “shall ensure that the conduct of the Commission and its activities do not 
jeopardize any legal proceeding.”

   

433

 
 

The Commission officially began operation on June 1, 2008, but its substantive work was 
significantly delayed, however, after “infighting forced the resignation of the former chairman and 
commissioners” in 2009.434  The new chairman, Justice Murray Sinclair, “said he’ll have to work hard 
to restore the commission’s credibility . . . [because] people lost some faith in the commission.”435  
He, along with two new commissioners, Marie Wilson and Chief Wilton Littlechild436 have forged 
ahead in gathering statements.437  The first national event of the TRC took place in Winnipeg 
between June 16 and 19, 2010.438  During those days, the commission heard from more than 3,000 
people who survived abuse or were affected by residential schools.439  Commissioner Littlechild said 
in an interview immediately following the event that “The stories are very, very heartbreaking . . . At 
the same time, there is a lot of laughter and a lot of humour, because our people believe that 
humour is one of the great medicines that we have.’”440  Over the next five years, the commission 
will hold seven similar national events.441

 
 

In addition to its work within Canada, the TRC sees its work as part of a larger global picture.   In 
April 2010, the TRC proposed to host an international Roundtable discussion on truth commissions 
to the Ninth Session of the United Nations Permanent Forum on Indigenous Issues.442  Justice 
Sinclair stated that with almost fifty countries around the world operating or planning to open truth 



CILC and the RFK Center 
 

30 
 

commissions, “[t]his is an opportune time to have an international discussion on these processes so 
that we can share and learn about experiences of practices that work best.”443

 
  

B. CAMBODIA 
 
The forces of the Communist Party of Kampuchea, known popularly as the Khmer Rouge, took 
power in Cambodia on April 17, 1975, after over a decade of armed conflict.  The Khmer Rouge, 
led by Pol Pot, sought to establish a “socialist, fully independent, and socially and ethnically 
homogeneous Cambodia.”444  In pursuit of this “clean social system” the regime’s policies and 
actions resulted in the deaths of an estimated one-third of the Cambodian population by 1979, in 
less than four years.445  The Khmer Rouge was driven from power by an invasion from Vietnam in 
1979.446  After decades of impunity, in 2006 the government of Cambodia and the UN created the 
Extraordinary Chambers of the Courts of Cambodia (ECCC), an internationalized tribunal that left 
significant control in Cambodian hands.  Though a truth commission was never established to 
investigate the crimes of the Khmer Rouge, the Documentation Center of Cambodia (DC-Cam) was 
created by civil society in 1994 to fill this gap.447

 
   

As described by a Group of Experts appointed by the United Nations in 1999 to evaluate the 
evidence of international crimes under the Khmer Rouge regime, atrocity in Cambodia during this 
period followed four major patterns of abuses: forced population movements; forced labor and 
inhumane living conditions; attacks on enemies of the revolution; and purges within the Communist 
Party of Kampuchea.448  The Khmer Rouge particularly targeted ethnic minorities, especially the 
Cham, a Muslim sect; ethnic Chinese; Vietnamese; teachers, students or other educated elements; 
and religious leaders and institutions.449  In addition, gender-based violence was common, as were 
forced marriages and other tactics designed to degrade the traditional Cambodian family structure.450  
The best documented atrocity under the Khmer Rouge occurred at Tuol Sleng, a notorious prison in 
Phnom Penh, where almost 200,000 suspected enemies of the regime were tortured and killed.  Only 
six of the 200,000 are known to have survived.451  Despite all that is known about the atrocities that 
occurred during this time, “identification of the full range of participants and victims in the terror 
seems impossible.  Apart from the meticulous confessions kept in Tuol Sleng, either the Khmer 
Rouge did not compile detailed records of most of their actions or those records appear lost.  The 
names of all the perpetrators and victims will never be known.”452

 
 

When the regime fell in 1979, transitional justice efforts were virtually nonexistent because of 
continued political instability and conflict.  Shortly after taking power, the People’s Republic of 
Kampuchea, a government installed by Vietnam, conducted trials in absentia of Pol Pot and Ieng 
Sary.453  However, these were “show trials” that lacked basic due process and procedural 
safeguards.454  The People’s Republic faced a massive reconstruction task, as all of Cambodia’s 
institutions and infrastructure were destroyed and few intellectuals remained to rebuild.  However, 
the People’s Republic sought no real accountability of Khmer Rouge leaders because these 
individuals remained organized and powerful along both sides of the Cambodian-Thai border.455  
The Khmer Rouge also retained Cambodia’s seat in the United Nations during the 1980s, “owing to 
an effective anti-Viet Nam coalition led by China, the Association of South-East Asian Nations 
(ASEAN) and the United States,” despite increasing reports of the atrocity committed during their 
rein.”456

 
 

Following peace talks in Paris in July 1989, and the subsequent presence of the United Nations 
Transitional Authority in Cambodia (UNTAC) until September 1993,457 the Khmer Rouge stopped 
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being an active fighting force.  Foreign support dwindled and its soldiers returned to civilian life or 
joined the Cambodian armed forces.458  Formal amnesty was also provided to Ieng Sary in 1996, 
which covered his 1979 conviction.  This had the effect of bringing him, and forces loyal to him, 
within the government.459  This strategy of incorporating the Khmer Rouge into the Royal 
Cambodian Armed Forces, without the use of formal amnesties, was used to stop the violence and 
bring insurgents within the government in the remaining Khmer Rouge controlled areas.460

 

  In this 
way, the Khmer Rouge would have a lasting legacy in Cambodia.  

Against this backdrop of over twenty years of impunity, accountability finally became a reality in 
Cambodia in 2003 when the Extraordinary Chambers of the Courts of Cambodia (ECCC) was 
created.  The Court represents a novel arrangement between government of Cambodia and the 
United Nations to seek justice for atrocity, which was not easy to negotiate. 
 
The creation of the ECCC was not a simple process.  As early as 1994, the United States 
government began collecting data on the Cambodian genocide, with an eye to encourage the 
establishment of an international or national tribunal.461  However, the matter was not taken up 
seriously in international fora until June of 1997 when the co-Prime Ministers of Cambodia wrote to 
then Secretary-General Kofi Annan requesting the United Nations’ assistance in holding a trial for 
Khmer Rouge leadership.462  However, an internal coup in 1997 during which the second prime 
minister Hun Sen ousted Prince Norodom Ranariddh, Cambodia’s first prime minister, “derailed 
serious discussions between Cambodia and the United Nations.”463

 
 

The following year (1998), Pol Pot, the political leader of the Khmer Rouge, died.464  Interest in 
accountability in Cambodia surged.465  The United Nations General Assembly requested the 
Secretary General to appoint “a group of experts to evaluate the existing evidence and propose 
further measures, as a means of bringing about national reconciliation, strengthening democracy and 
addressing the issue of individual accountability.”466  The group of experts concluded that there was 
sufficient evidence to justify legal proceedings against Khmer Rouge leaders for crimes against 
humanity, genocide, war crimes, forced labor, torture, crimes against internationally protected 
persons, and crimes under Cambodian law.467  The Experts recommended the establishment of an 
ad hoc international tribunal, outside of Cambodia, to try those most responsible for the atrocity in 
Cambodia, including senior leaders of the Khmer Rouge.468  The Experts also recommended that 
Cambodia consider forming a truth commission.469   The experts noted that in the twenty years since 
the fall of the Khmer Rouge, no comprehensive polling had been undertaken that would indicate 
whether the people of Cambodia were interested in prosecution.470  However, the group found that 
during their visit there was an “unambiguous demand for trials” at all levels of government and in 
the group’s individual and anecdotal measure of public opinion.471

Prime Minister Hun Sen rejected the Expert Report.  In a letter to Secretary-General concerning the 
Report, the Cambodian government indicated that it would prefer reconciliation to justice: 

    

We have never rejected the accountability of the Khmer Rouge leaders for the crimes 
of genocide in Cambodia.  We just want, however, to caution that any decision to 
bring the Khmer Rouge leaders to justice must also take into full account 
Cambodia’s need for peace, national reconciliation, rehabilitation and economic 
development for poverty reduction.  Therefore, if improperly or heedlessly 
conducted, the trials of the Khmer Rouge leaders would panic other former Khmer 
Rouge officers and rank and file, who have already surrendered, into turning back to 
the jungle and renewing the guerilla war in Cambodia.472 
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Despite the suggestion that seeking accountability would undermine stability in Cambodia, it became 
clear that Cambodia feared the international influence of the proposed court when in March of 1999 
Cambodia announced its intention to try Khmer Rouge leaders in the national court system.473

 
   

Negotiations for an international court continued with little success.  In 1999 Cambodia drafted a 
law composing the ECCC, but it was rejected by a UN delegation.474  Cambodia then passed the 
draft ECCC law in 2001, without making the changes required by the UN.475   The UN officially 
withdrew from talks in February 2002.476  Japan responded by coordinating a meeting of a number 
of interested states in an attempt to resume negotiations.477  The Secretary General indicated a 
willingness to resume talks, but only with a clear mandate from the General Assembly or the 
Security Council.  Japan and France resultantly sponsored a resolution requesting “the Secretary-
General to resume negotiations . . . to establish Extraordinary Chambers.”478  The following day, 
negotiations officially resumed.479

 
 

On June 6, 2003, a draft agreement was finally signed by the United Nations and the Royal 
Government of Cambodia that laid out the foundational elements of the court and clarified the 
relationship between Cambodia and the United Nations.480  This agreement, along with amendments 
to the 2001 Law on the Establishment of the Extraordinary Chambers to bring in into harmony with 
the Agreement, was ratified by the Council of Ministers of Cambodia on August 6, 2004.481  The 
Agreement was entered into force on April 29, 2005.482

 
    

As ultimately agreed upon, the ECCC has personal jurisdiction over “senior leaders of Democratic 
Kampuchea and those who were most responsible”483 for “the crimes and serious violations of 
Cambodian penal law, international humanitarian law and custom, and international conventions 
recognized by Cambodia that were committed during the period from 17 April 1975 to 6 January 
1979.”484  Specifically, the subject-matter jurisdiction of the Extraordinary Chambers “shall be the 
crime of genocide as defined in the 1948 Convention on the Prevention and Punishment of the 
Crime of Genocide, crimes against humanity as defined in the 1998 Rome Statute of the 
International Criminal Court, and grave breaches of the 1949 Geneva Conventions.”485  The court is 
also competent to charge suspects with: violations of the Cambodian 1956 Penal Code, including 
homicide, torture, and religious persecution; suspects most responsible for destruction of cultural 
property under the 1954 Hague Convention for Protection of Cultural Property in the Event of 
Armed Conflict; and crimes against international protected persons pursuant to the Vienna 
Convention of 1961 on Diplomatic Relations.486  The available penalties for those convicted by the 
ECCC include life imprisonment487 and confiscation of personal property, money, and real property 
acquired unlawfully or by criminal conduct.488  On the issue of amnesties, the Cambodian 
Government agreed not to grant pardons or amnesties; the one pardon that had already been 
granted to Ieng Sary in 1996 became reviewable by the ECCC under the agreement.489

 
 

The structure of the court as created reflects the tension between Cambodia’s desire to keep the 
courts internal and to utilize outside resources and experience.  The court sits in Phnom Penh and is 
comprised of a Pre-Trial Chamber, a Trial Chamber, and a Supreme Court Chamber.  Three 
Cambodian judges and two international judges sit in the Trial Chamber, while four Cambodian 
judges and three international judges serve in the Supreme Court Chamber.490  The appointment of 
international judges occurs through a process of nomination by the United Nations to be approved 
by the Cambodian Supreme Council of Magistracy.491  The judges, in reaching decisions, are 
encouraged by the agreement to do so unanimously.492  When impossible, a decision in the Trial 
Chamber requires the vote of at least four judges, and a decision in the Supreme Court Chamber 
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requires the vote of at least five.493

 

  Thus, there must be a spread of agreement across both 
international and Cambodian judges in order for the court to issue a decision. 

Similarly, the ECCC has two investigating judges and two prosecutors: one of each must be 
international and one Cambodian.494  In the case of disagreement between the investigating judges or 
the prosecutors, the investigation or the prosecution shall proceed “unless . . . one of them requests 
within thirty days that the difference shall be settled in accordance with Article 7.”495  Article 7 
provides that disputes are to be settled by a panel of five judges (three Cambodian and two 
international) in the Pre-Trial Chamber.496  A decision of the Pre-Trial Chamber requires four 
affirmative votes, and there is no appeal from its decisions.497  If the Pre-Trial Chamber is unable to 
reach a decision, the investigation or prosecution shall proceed.498

 
 

Other procedures of the ECCC are governed by Cambodian law.  These procedures, pursuant to the 
Cambodia’s agreement with the UN, must comport with “international standards of justice, fairness 
and due process of law, as set out in Articles 14 and 15 of the International Covenant on Civil and 
Political Rights (ICCPR).499  Thus, the accused are guaranteed the following rights: “to a fair and 
public hearing; to be presumed innocent until proved guilty; to engage a counsel of his or her choice; 
to have adequate time and facilities for the preparation of his or her defence; to have counsel 
provided if he or she does not have sufficient means to pay for it; and to examine or have examined 
the witnesses against him or her.”500

 
  

Prosecutions have been officially underway since July 18, 2007 when the Co-Prosecutors filed their 
introductory submission.501  It named five individuals that would be investigated for murder, torture, 
forcible transfer, unlawful detention, forced labor and religious, political and ethnic persecution.502  
The submission was split into two cases: Case File 001, which covers those crimes pertaining to 
Security Center S-21 with one accused; and Case File 002, relating to the remainder of the crimes 
charged, with all five of the accused charged.503  All five were arrested, charged, and are represented 
by counsel.504

 
   

Case File 001, the official indictment of Kaing Guek Eav (otherwise known as Duch), was issued on 
August 8, 2008.505  He was indicted and sent to trial for crimes against humanity, grave breaches of 
the Geneva Conventions of 1949, as well as homicide and torture pursuant to the 1956 Penal 
Code.506  The alleged crimes occurred while Duch was Deputy Secretary and Secretary of S-21, the 
prison known as Tuol Sleng.  His trial ran from February 2009 to mid-September of the same 
year.507  He was found guilty of war crimes and crimes against humanity and sentenced to thirty-five 
years in prison,508 but this sentence was shortened to 19 years because of time already served.509  
This could be further reduced for good behavior. 510 The prospect that he may walk free one day left 
many Cambodians angry and unsettled.511  In November 2010, Duch appealed his conviction.512

 
 

Case File 002, though investigated partially in parallel with Case File 001, due to resource 
constraints, was not completely investigated until January 14, 2010.513  The closing order for the case 
is expected in September 2010.514

 
  The trial will begin thereafter.   

A dispute is also currently underway as to whether two new case files, 003 and 004 should be 
pursued further.  In December 2008, the International Co-Prosecutor filed a Statement of 
Disagreement between the Co-Prosecutors over whether to open two new judicial investigations.515  
The Pre-Trial Chamber was unable to obtain a vote of four of the five judges, so the International 
Co-Prosecutor filed two new Introductory Submissions against five suspects on September 7, 
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2009.516  In early June, 2010, the media began reporting that the investigating judges were also in 
disagreement about how to proceed with the new cases.  The Co-investigating Judges issued a press 
release stating that “there is a disagreement between the[m] . . . related to the timing of the 
investigations.  Accordingly, for the investigations planned in Case File 003 and 004 until the end of 
this year [2010], the international investigating judge will proceed . . .[pursuant to court rules].”517  
Subsequent news reports about the situation quote UN court spokesman Lars Olsen as saying that 
“investigators will not yet focus on specific individuals, but rather try to establish ‘whether or not the 
crimes described in the submissions from the prosecutors took place at certain locations.’”518  The 
future of these additional cases thus remains uncertain, but it is projected that the ECCC will 
continue until 2015.519

 
   

The structure of the ECCC was criticized at the outset because by virtue of being under Cambodian 
control and based on the Cambodian legal system,  

the tribunal inherits many of the serious defects that currently plague the Cambodian 
justice system.  The principal problems stem from the fact that Cambodia’s judicial 
system is beset by rampant corruption and is rarely free from political influence – 
especially from the ruling CPP [Cambodia People’s Party] party, which has many ties 
to the former Khmer Rouge government and potentially has a lot to lose from 
disclosures that may be made in the course of trials.520

The litany of problems ascribed to the Cambodian legal system include: inexperienced judges and 
attorneys, corruption and political interference, an inadequate legal framework for conducting 
criminal trials, substandard evidentiary rules, poor investigative procedures, and inadequate 
procedural protections for defendant’s rights.

 

521  These concerns were not allayed by “serious 
allegations of mandatory kickbacks by Cambodian staff to government officials in exchange for their 
positions” before the trials even began.522  Resultantly, a civil society group “reported the lack of 
trust in Cambodia’s authorities as one of the major constraints to achieving justice at the ECCC.”523  
Despite these scandals and criticism, the ECCC proceeded in its mission.  Some of these tensions 
between the international desire to prosecute and the local lack of initiative to do so are illustrated 
by the current conflict between first the co-Prosecutors and then the co-Investigating Judges.524  
However, the system envisioned by the UN and Cambodia to negotiate such disputes is currently 
being tested; it remains to be seen if it will work.  The Open Society Justice Initiative has had full 
time international and Cambodian court monitors following fair trial issues since the ECCC’s 
inception and has also provided a great deal of support to local NGOs to follow and participate in 
the court.525

 
 

Despite the incredible sluggishness with which negotiations and ultimately prosecutions have 
advanced, civil society has had tremendous opportunity to be involved in the Cambodian 
transitional justice model.  To begin, the ECCC contemplates that victims may participate directly as 
civil parties in the proceedings.526  It is in this way that victims may seek reparations.  Until February 
of 2010, victims were allowed to file a Civil Party application to join individually and be represented 
by an attorney of their choice.527  However, this was recently changed because as of February 9, 
2010, approximately 4,000 Civil Party applications were received by the Victims Unit.528  The ECCC 
released a statement explaining the change: “It is clear that existing legal provisions in Cambodian 
criminal procedure are not designed to deal with individualized participation by victims on this scale.  
The number of Civil Party applicants, combined with the complexity, size, and other unique features 
of the ECCC proceedings, made the recent 2010 shift to a new system for the representation of 
victims necessary.  The new scheme is intended to balance the rights of all parties, to safeguard the 
ability of the ECCC to achieve its mandate while maintaining Civil Party participation, and to 
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enhance the quality of Civil Party representation.529  Under the new system, civil parties may form 
groups at the pre-trial stage, but will comprise a single, consolidated group, represented by Civil 
Party Lead Co-Lawyers in the trial stage.530

(a) An order to publish the judgment in any appropriate news or other media at the 
 convicted person’s expense; 

  Civil parties are not awarded individual damages; rather, 
the Chambers may award only “collective and moral reparations,” such as: 

(b) An order to fund any non-profit activity or service that is intended for the benefit of 
 the Victims; or 
(c) Other appropriate and comparable forms of reparation.531

While the new rules do not apply to Case 001 as it had been nearly completed at the time of their 
adoption, it will likely be a meaningful venue for victim participation, and a viable way to fund 
support programs for them in Case 002 and any others that may proceed. 

  

 
Other public outreach and organizing in Cambodia has largely come from civil society organizations, 
rather than the government.  While the ECCC prints materials with information about its activities, 
even when they bear pictorial representations, the low literacy rate in rural Cambodia casts their 
effectiveness into doubt.532

 

  Furthermore, this does not serve the reconciliatory function that a truth 
commission would.     

The leader in this regard is the DC-Cam.  The organization was founded after the United States 
Congress passed the Cambodian Genocide Justice Act in April, 1994.  As part of the Act, the Office 
of Cambodian Genocide Investigations was established within the U.S. State Department.  This 
office funded grants to Yale University’s Cambodian Genocide Program “to conduct research, 
training, and documentation on the Khmer Rouge regime.”  The Program was academic in nature 
and not designed to do legal research.  In January of 1995 the Program opened a field office in 
Phnom Penh.  This field office, under the leadership of a Khmer Rouge “killing field” survivor, Mr. 
Youk Chhang, became an independent research institute on January 1, 1997.533

 
        

DC-Cam is a not-for-profit, independent, and nonpartisan institute.  It is operated entirely by 
Cambodians with support from scholars and experts from around the world.  The organization’s 
objective is two-fold: first, memory, to record and preserve the history of the Khmer Rouge for 
future generations; and second, justice, to compile and organize information that can serve as 
potential evidence in a legal accounting for the crimes of the Khmer Rouge.  DC-Cam has 
assembled extensive bibliographic, biographic, photographic and geographic databases of 
information related to Khmer Rouge abuses.  These databases are open to the public, and much is 
available on their website. 534  The organization also participated in a forensics exhumation project to 
uncover the ways in which people were killed and abused by the Khmer Rouge.535

 
  

In addition to creating a collection of information, DC-Cam offers a range of programs that support 
transitional justice in Cambodia.  Working with the Transcultural Psychosocial Organization, DC-
Cam offered trauma counseling for both victims and perpetrators of the Khmer Rouge, with a 
special focus on torture.536  Beginning in 2004, DC-Cam launched a genocide education program to 
bring information about the genocide to the school curriculums, where it was notably absent.  They 
have now trained teachers and conducted educational campaigns and the project is in an evaluation 
stage.537

 

  They have also worked to do legal trainings and observations at the ECCC, including an 
initiative that brought people from rural areas to watch the proceedings.   
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DC-Cam is thus working alongside the ECCC to fill a void by ensuring that the story of the atrocity 
is not lost and that the needs of victims are being met.  This, as well as Cambodia’s uniquely 
structured court offer two novel approaches to handling transitional justice, even in the least 
favorable conditions.  
 
C. PERU 
 
Between 1980 and 2000, Peru experienced an internal armed conflict that resulted in the deaths of 
69,280 people.538

 

  Peru employed a truth commission to investigate the atrocity committed during 
the long conflict.  While Peru engaged with the international community, in particular the Inter-
American Court of Human Rights (IA Court), it ultimately employed its national court system to 
prosecute those most responsible for the violence. 

The first wave of violence in Peru was perpetrated by armed insurgent groups, in particular the 
Communist group known as “Shining Path,” and the Tupac Amaru Revolutionary Movement.539  
The Shining Path was most responsible for the violence during this period.  Led by Abimael 
Guzman, a former philosophy professor at San Cristóbal of Huamanga University, the group’s 
primary objective was to destroy existing Peruvian political institutions and to replace them with a 
communist peasant revolutionary regime.540  The Tupac Amaru Revolutionary Movement (MRTA) 
was named after the 18th century indigenous rebel that fought the Spanish colonialists.541  Under the 
leadership of Victor Polay, MRTA desired an overthrow of the Peruvian government modeled after 
the Cuban revolution.542

 
    

Ironically, the rural and indigenous populations were disproportionately affected by the conflict.  Of 
those killed, 79 percent of victims lived in rural areas and 73 percent spoke Quechua or other native 
languages as their mother tongue.543  The magnitude of this can be understood when compared to 
1993 nationwide census; it reported only 29 percent of the population lived in rural areas and only 
16 percent of Peruvians’ first language was a Quechua or other native language. 544  The violence was 
marked by assassinations, kidnapping, forced disappearance, tortures, unfair detentions, serious 
crimes and violations to human rights.545

 
  

The response of the government, with democratically elected Alberto-Fujimori at the helm, was to 
“trample on civil liberties” and civil society acquiesced and came “to tolerate massive abuses by the 
security forces.”546  However, this only “escalated the conflict and eventually put most of the 
country under a prolonged state of emergency.”547  In 1992, Fujimori led an autogolpe, or a 
presidential coup d’etat, that suspended the constitution, shut down the congress and the judiciary.548  
This also began a second wave of violence, following a pattern of “selective crimes . . . typical of 
authoritarian governments.”549  In September of that year, after “fierce fighting” between Shining 
Path and the Peruvian government, Guzman was captured, and then president Fujimori reportedly 
“displayed him in an outdoor cage” as a symbol of victory.550

 
 

After the Fujimori regime issued blanket amnesty to security forces personnel in 1995, refused to 
comply with judgments of the Inter-American Court, and eventually withdrew from the jurisdiction 
of the Court in 1999, widespread opposition mounted against him.551  Facing this pressure, and amid 
scandal caused by the release of videos documenting high-level corruption, the regime collapsed in 
September 2000.552   Fujimori fled to Japan, the country from which his parents had immigrated, and 
faxed in his resignation.553  There, he would claim Japanese citizenship, in an attempt to shield 
himself from the possibility of extradition.”554  The authoritarian regime fell entirely apart; many 
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government leaders escaped while those remaining were arrested.555  Both the Shining Path and 
MRTA also declined by this time.556

 
   

Under these seemingly ideal circumstances, a provisional government was installed that nearly 
immediately reformed human rights policy, re-joined the IA Court, and took steps to join the 
International Criminal Court.557  The leader of the provisional government, Valentín Paniagua issued 
Supreme Decree N°065-2001-PCM, which created a truth commission.558  It was ratified and 
completed on September 4, 2001.559

 
 

The Truth and Reconciliation Commission (TRC) established in 2001 was tasked with uncovering 
and clarifying the process, facts, and responsibilities of and for the violence and human rights 
violations that occurred between May 1980 and November 2000.560  The TRC was designed to serve 
a supporting role to the judiciary though it was not intended to be a justice-rendering organization 
itself; it was charged with “contributing to the administration of justice . . . so that it can clarify the 
crimes and violations to human rights committed both by terrorist organizations and State agents.561  
The subject matter of the TRC’s inquiry was to include murder, kidnapping, enforced disappearance 
of persons, torture and other serious injuries, and violations of collective rights against Andean and 
native communities of the state.562  The “other serious injuries” would be interpreted by the TRC to 
include sexual crimes.563  The Commission was also specifically mandated to look at atrocity 
committed by state agents, members of terrorist or paramilitary organizations, and it would interpret 
its mandate to include acts committed by self-defense groups.564

 
 

With this mixed truth-seeking and fact-gathering mandate, the Commission was broken into various 
investigation units: the Legal team that focused on establishing patterns of human rights violations; 
the National Processes Team that worked on a historical reconstruction of the conflict; the In-
Depth Studies Area that reconstructed the social and cultural contexts that produced the conflict; 
the Regional Histories Area that examined the history of the conflict from differing regional 
viewpoints; and the Reparations and Reconciliation Team, which analyzed the consequences of the 
conflict with an eye for planning reparations and reconciliation.565  After the first public hearings in 
2002, and faced with clear public support and desire for prosecutions, a legal team was created to 
investigate specific cases.566  The new unit forwarded cases to the also newly created Special 
Investigations Unit that was tasked with investigating the list of potential cases.  Because of the 
confidential nature of its work, it was designed to work outside the structure of the Commission.567  
As there was no centralized research directive, there was significant overlap, and in some case 
inconsistencies between the various units.  Thus, an Editorial Committee was formed to address 
these issues.568

 
  

The Commission, having received testimony at public hearings, collected documents, and even 
conducted exhumations, completed its work and released a report in 2003.  The extensive report 
described brutal crimes and listed the names of nearly 34,000 dead.569  It documented 538 cases of 
rape during the conflict, concluding that sexual violence was used by the state as an anti-subversive 
strategy.570  It also named responsible parties, including non-governmental organizations, the armed 
and police forces, as well as self-defense committees.571  It pointed to structural problems within the 
government that allowed, and perpetuated the conflict.572 It also specifically praised the work of 
various civil society associations, which “became an ethical point of reference on the national 
stage.”573  In the end, the commission developed a Comprehensive Plan for Reparations that once 
funded, would provide individual, collective, and symbolic reparations.574  It also called for justice: 



CILC and the RFK Center 
 

38 
 

The TRC believes that justice is an essential part of the reparation process. No path 
toward reconciliation will be passable if it is not accompanied by an effective exercise 
of justice in terms of reparation for the damages incurred by the victims, as well as 
the fair punishment of the perpetrators and, as a consequence, an end to impunity. 
An ethically healthy and politically viable country cannot be built on the foundations 
of impunity. Through the cases that it submits to the Public Ministry, the 
identification of 24,000 victims of the internal armed conflict and in general through 
the findings of its investigations, the TRC seeks to expand substantially the 
arguments supporting the demand for justice made by victims and their 
organizations, as well as by human rights organizations and citizens in general.575

Despite the comprehensive nature of the report, people were still left wanting answers because so 
many people had been forcibly disappeared.

 

576

 
   

While the report did not produce immediate symbolic results, neither did its plan for action to take 
hold immediately.  A full year later, Human Rights Watch reported that “Peru’s process in carrying 
out the recommendations of its truth commission . . . has been disappointingly slow.”577  It reported 
that “military courts insist on retaining jurisdiction over cases in which military personnel are 
implicated, a major obstacle to justice.”578  Thus, despite a 2001 ruling by the IA Court that the 
amnesty law that had been in effect was incompatible with the American Convention on Human 
Rights (American Convention)579 and the presentation by the Truth Commission to the State of 
forty-two criminal cases,580 it looked as though little progress was possible due to corruption and 
lack of transparency.581

 
  

The situation improved with the arrest of Alberto Fujimori, who had left Japan for Chile.582  He was 
extradited to Peru in 2007 and faced charges in multiple cases for his conduct, including murder for 
various killings during the conflict, ordering illegal searches, bribery of lawmakers and journalists, 
the illegal appropriation of public funds, and wiretapping.583  The Supreme Court convicted Fujimori 
of human rights abuses, including murder, aggravated kidnapping and battery, as well as crimes 
against humanity, and sentenced him, then age seventy, to twenty-five years in prison.584  While 
many applauded the conviction, Fujimori has a vocal following led by his daughter, Keiko Fujimori, 
a Congresswoman in Peru who is currently campaigning for the 2011 presidential election on a 
platform that begins with pardoning her father.585

 
 

By the end of 2009, thirteen members of the government death squad responsible for various 
notorious massacres had also been convicted.586  Despite this, other convictions were few; by 
December 2008, Human Rights Watch reported that of 218 trials being monitored, only eight had 
led to conviction, and 122 were on their eighth year of investigation.587  The ratio of acquittals to 
convictions was also rising, the National Criminal Court in 2008 acquitted twenty-nine agents and 
convicted only two.588

 
 

There is also indication that despite what seemed like a total destruction of the Shining Path, they 
may be back, though with a different goal.  According to military and anti-drug analysts, the Shining 
Path has “re-invented itself as an illicit drug enterprise.”589  Evidently, “while still professing to be a 
Maoist insurgency at heart,” the group is increasingly smuggling drugs, extorting taxes from farmers, 
and operating cocaine laboratories in the Andes.590  In the last ten years, a reported sixty-five people, 
including civilians, police, and government soldiers have been killed in armed actions carried out two 
revived Shining Path contingents.591  The violence is on the rise; in 2008 alone twenty-six people 
were killed.  Shining Path has resultantly been listed by the U.S. government as a terrorist 
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organization.592

 

  Thus, while Peru’s transitional justice efforts have been extensive, it appears that it 
has left open the door for less-political organized crime to develop. 

D. YUGOSLAVIA  
 

The Balkan states, including Albania, Bosnia and Herzegovina, Croatia, Kosovo, Macedonia, 
Montenegro, and Serbia,593 have suffered political strife, conflict, and instability since before World 
War I.594  From 1918 to 1929, the states were unified as the Kingdom of Serbs, Croats and Slovenes, 
and after 1929 as Yugoslavia.595  This union was marked by internal unrest as Croatian and 
Macedonian nationalists sought independence.596

 
   

In 1941, Yugoslavia collapsed when it was invaded by Nazi forces.597  The territory was broken into 
two parts: Greater Croatia which included Croatia, Bosnia-Herzegovina, and Serbia; and Greater 
Albania.598  Internal conflict grew as a small, but extreme fascist group known as the Ustashas were 
put in power in Greater Croatia.599  They began a “campaign of terror and genocide” directed against 
the Serbs of Croatia and Bosnia.600  This gave rise to a communist resistance movement led by Josip 
Broz, or Tito, of mixed Slovene and Croat descent.  Tito took power in 1945 and under a banner of 
“brotherhood and unity,” and he created the Federal People’s Republic of Yugoslavia which 
consisted of six republics: Bosnia-Herzegovina, Croatia, Macedonia, Montenegro, Serbia, and 
Slovenia.601  Because Tito was “wary of Serbian domination and the backlash that it might cause,” 
the Federation was structured so that Montenegro and Macedonia were separate republics, and 
Kosovo and Vojvodina were considered autonomous regions within the Serbian Socialist 
Republic.602

 
 

While at first aligned with the Union of Soviet Socialist Republics, Yugoslavia split from the Union 
in 1948 and thus developed independently.603  For the following forty years, Tito ruled the country, 
and “the federation appeared to have solved the bitter national questions of the past, living 
standards were high, and unlike in other communist countries, citizens were free to travel to the 
west.”  However, ethnic, religious, and political contentions “continued to simmer beneath the 
surface,” and demonstrations cropped up in Croatia and Kosovo.604

 
 

Tito’s death in 1980 marked the beginning of Yugoslavia’s decline.  A collective presidency took 
power, but dissent brewed.  The Serbian nationalist campaign of Slobodan Milošević garnered public 
support and Milošević became the President of Serbia in 1989.605  A year later, in 1990, the Yugoslav 
Communist Party collapsed.  At the party congress, Slovenia initiated proposals to transform the 
League of Communists of Yugoslavia into a confederation.  When this proposal was rejected, and 
the congress voted to end the one-party system, the Slovenian and Croatian delegations walked out 
of the Congress, thus marking the political end of federal Yugoslavia in 1990.606

 
   

The prospect of civil war loomed; Milošević made clear that if Yugoslavia dissolved, Serbia would 
re-draw its boundaries to include the Serbs living in other republics, particularly Croatia.607  Political 
leaders during this period used nationalist rhetoric to erode a common Yugoslav identity and fuel 
fear and mistrust among the different ethnic groups in Yugoslavia.  In 1991, Slovenia and Croatia 
began blaming Serbia of unjustly dominating Yugoslavia’s government, military and finances.  Serbia 
in turn accused the two republics of separatism.608  Croatia and Slovenia officially declared their 
secession from Yugoslavia on June 25, 1991, which soon spurred Bosnia and Herzegovina to do the 
same.609  By April 1992, Croatia, Macedonia, and Bosnia and Herzegovina had also declared 



CILC and the RFK Center 
 

40 
 

independence from the Socialist Federal Republic of Yugoslavia.  The remaining republics of Serbia 
and Montenegro declared themselves to be the Federal Republic of Yugoslavia on April 27, 1992.610

As the republics broke away from the Yugoslavia, conflict erupted in Slovenia, Croatia, and Bosnia 
and Herzegovina.  Later, from 1998 to 1999, conflict would grip Kosovo, and in 2001 Macedonia 
would suffer ethnically-motivated violence as well.

   

611  In Slovenia, its declaration of independence 
from Yugoslavia triggered the “Ten-Days War.”  The Yugoslav People’s Army intervened in a brief 
military conflict which ended in a victory for Slovenia when the army withdrew from the country.612  
In contrast to this nearly bloodless conflict, the situations in Croatia, Bosnia and Herzegovina and 
Kosovo are characterized by widespread attacks against civilians, population expulsions, systematic 
rape and the use of detention in concentration camps.613  It is currently estimated that over 250,000 
were killed and one million displaced during the collapse of former Yugoslavia.614

 
 

In Croatia, the ethnic Serb minority rejected the authority of the newly independent Croatian state 
and asserted the right to remain within Yugoslavia.  They organized, and with the help of the 
Yugoslav People’s Army and Serbia, staged a rebellion, declaring nearly a third of Croatia’s territory 
to be under their control as an independent Serb state.  This coalition of Croatian Serbs, the 
Yugoslav People’s Army and Serbia waged a violent campaign of ethnic cleansing, expelling non-
Serbs, including Croatians, from the coalition’s claimed territory.  The Croatian authorities launched 
two major offensives in 1995, which succeeded in regaining nearly all of their territory.  Resultantly, 
thousands of Serbs fled to Bosnia and Herzegovina and Serbia.  By the fall of 1995, the war in 
Croatia had effectively ended.615

 
   

Similarly, when a majority of Bosnian citizens voted for independence in March of 1992, Bosnian 
Serbs, backed by the Yugoslav People’s Army, rebelled.  Utilizing their superior military power and a 
systematic campaign of persecution against non-Serbs, they declared all territories under their 
control, nearly sixty percent of the country at that point, as a Serb nation they called the Republika 
Srpska.  Meanwhile, Bosnian Croats followed suit in declaring their own republic, backed by Croatia.  
These two factions, plus the seated government dominated by Bosnian Muslims, engaged in the 
deadliest of all the Baltic conflicts.616

 
 

Between April 1992 and November 1995, conflict raged in the area.  An estimated 100,000 were 
killed and more than two million people were forced to flee their homes.  Thousands of Bosnian 
women were systematically raped, and detention centers for civilians were set up by all sides.  The 
most atrocious attack during the conflict occurred in 1995 when Bosnian Serbs invaded the Bosnian 
town of Srebrenica, which had been declared a safe area by the United Nations.  During the attack, 
more than 8,000 Bosnian Muslim males were executed by Serb forces, and the women and children 
driven from the town.617

 
 

Kosovo also fell victim to violent conflict, though later than Croatia and Bosnia and Herzegovina.  
In 1998, the majority ethnic Albanian community and their Kosovo Liberation Army rebelled 
against Serbian rule.  Slobodan Milošević, President of Serbia, sent military and police units to quell 
the insurgents.  These Serb forces heavily targeted civilians, forcing Kosovo Albanians out by 
shelling villages.  When peace talks failed in 1999, North Atlantic Treaty Organization (NATO) 
forces carried out air strikes against targets in Kosovo and Serbia.  This caused an escalation in the 
violence by Serb forces against Kosovo Albanians.  Finally, Milošević agreed to withdraw troops, 
and while 750,000 Albanian refugees returned to Kosovo, nearly 100,000 Serbs left in fear of 
reprisals.618  The United Nations Security Council subsequently passed Resolution 1244 which 
created the Interim Administration Mission in Kosovo (UNMIK) to govern Kosovo while it 
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transitioned to peace.619  Kosovo declared its independence in 2008; Serbia challenged the validity of 
its unilateral declaration, but in 2010, the International Court of Justice issued an advisory opinion 
holding that Kosovo’s declaration of independence did not violate international law.620

 
 

Finally, the Former Yugoslav Republic of Macedonia, despite initially separating from the Yugoslav 
Federation peacefully, suffered ethnic strife in 2001.  In January of that year, the Albanian National 
Liberation Army, a militant group with goals of attaining autonomy for Albanian-populated areas of 
Macedonia, clashed with the state’s military forces.  This armed conflict continued until a peace deal 
was brokered later in 2001 and accompanied by a NATO monitoring force.621

 
 

Disappointed expectations of the peace since the Cold War and daily media reports of the atrocities 
committed in the former Yugoslavia sparked a strong international response to the region’s 
conflicts.622  However, despite the efforts of multiple organizations, such as the UN Human Rights 
Commission, the Conference on Security and Co-operation in Europe, the European Community, 
and the International Conference on the former Yugoslavia, none were successful in ending the 
conflict, or even in reducing the violence in the former Yugoslavia.623

 
 

Prompted by the persistent situation, the United Nations Security Council intervened, taking four 
steps to work to end the conflict: “condemnation; publication; investigation; and, by establishing the 
tribunal, punishment.”624  Through Resolution 764 in 1992, the Security Council condemned 
violations of international law and warned that perpetrators of such violations would be held 
individually responsible.625  The Security Council drew public attention to the conflict by requesting 
the help of other states in investigating and crafting solutions to the crisis.626  The Council began its 
own investigation into violations of international humanitarian law by creating a commission of 
experts charged with this task.627  This commission delivered its conclusions in May 1994, 
determining that the violence unquestionably amounted to crimes against humanity, and that the 
evidence could likely prove that genocide was occurring in the region.  In particular, the commission 
found that: 52,811 people had been killed or deported by June 1993 in Northwest Bosnia; that in the 
battle and siege of Sarajevo civilians had been deliberately targeted; and that rape and sexual assault 
were being used as a form of ethnic cleansing.628  Finally, in May 1993 the Security Council created a 
mechanism to seek accountability for these crimes: the International Criminal Tribunal for the 
former Yugoslavia (ICTY).629

 
   

The first international court established since the International Military Tribunals of Nuremburg and 
Tokyo, which had been established by the victors of the war,630 the Security Council mandated that 
the ICTY “bring to justice those responsible for serious violations of international humanitarian law 
committed in the former Yugoslavia since 1991 and thus contribute to the restoration and 
maintenance of peace in the region.”631  The court has the power to prosecute persons responsible 
for serious violations of international humanitarian law, which include grave breaches of the 1949 
Geneva Conventions, violations of the laws of war, genocide, and crimes against humanity.632  The 
Statute of the Court also granted it concurrent jurisdiction with the national courts, that is, criminal 
justice may be sought in either venue.  However, unlike most other international courts, the ICTY 
may claim primacy if the interest of international justice requires it.633

 
 

The ICTY is based in The Hague634 and consists of three basic components: the Office of the 
Prosecutor, Chambers, and the Registry.635  The Office of the Prosecutor is tasked with investigating 
all crimes and indicting suspects.636  The Chambers of the ICTY include three Trial Chambers and 
one Appeals Chamber.637  A total of sixteen permanent judges and twenty-seven ad litem judges 
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elected by the UN General Assembly serve the court.638  At least one permanent judge is required to 
sit on the bench in every case.639  The Registry handles the administrative aspects of the tribunal 
such as security, personnel, and public relations.640

 
   

The ICTY held its first trial in the case of Duško Tadić in 1995.641  Because this type of tribunal was 
largely unprecedented, the defendant challenged its validity, arguing that the Security Council lacked 
the authority to create a judicial organ.642  This challenge was rejected on the grounds that the 
Security Council’s determination that a threat to peace was occurring brought the question under 
Chapter VII of the United Nations Charter.  The Security Council’s chosen solution to the threat, 
the creation of the court, is therefore a non-justiciable matter.643  Despite this initial challenge, the 
ICTY has now indicted 161 persons, sixty-four of which have been sentenced.644

 
 

The impact of the ICTY on the development of international criminal law is profound.  The ICTY 
first clarified that the rejection of customary notions of immunity for heads of state, or individual 
criminal liability, that began in Nuremberg was valuable international precedent.645  Article 7 of the 
ICTY Statute provides that a person who “planned instigated, ordered, committed, or otherwise 
aided and abetted in the planning, preparation, or execution of a crime” shall be individually 
responsible for the crime.646  In fact, the indictment of Slobodan Milošević made history because it 
was the first time a head of state had been indicted by an international court.647  The ICTY has not 
limited the leaders which it prosecutes to heads of state, rather, “individuals in positions of authority, 
whether civilian or within military structures, may incur criminal responsibility under the doctrine of 
command responsibility on the basis of their de facto as well as de jure positions as superiors.”648 The 
ICTY has also recognized theories of accomplice and superior responsibility, which has moved 
international law towards recognizing group criminal responsibility.649

 
 

The ICTY broke new ground when it found criminal liability for genocide in situations falling short 
of a country-wide massacre.650  The Tadić judgment of the ICTY first did away with the state action 
doctrine and held that “entities exercising de facto control over a particular territory but without 
international recognition of formal status of a de jure state, or by a terrorist group of organization” 
could be held criminally responsible.651  The tribunal has also brought attention to the use of sexual 
violence in armed conflict, defining rape as an offense in international law, and one that may meet 
the requirements of the crime of torture.652  The tribunal has prosecuted rape as a crime against 
humanity, despite difficulties in proving a plan to carry out mass rape.653  It has also prosecuted the 
crime under both grave breaches654 of the Geneva Convention and Violations of laws and customs 
of war.655 For example, in the case of Hazim Delić,656 tried with others in Mucić et al.,657 raping 
women during interrogations was held to be torture.658  The ICTY also obtained convictions for 
perpetrators of torture that utilized rape, despite not necessarily committing the sexual act 
themselves.659

 
 

Despite these advances in international law, the ICTY has been subjected to criticism, though much 
of it is beyond the scope of the Court’s control.  One of the stated purposes of the Tribunal was to 
deter war crimes, however the creation of the court failed to prevent the massacres at Srebrenica and 
Kosovo which occurred in 1995 and 1999, respectively.660  Although the Court eventually tried some 
of the perpetrators responsible for both incidents, this raises the question of the level of 
effectiveness of international criminal justice alone.   In a study by University of California, Berkeley 
Professor of Law and Public Health Eric Stover, witnesses that had testified before the ICTY 
regarded “full justice” as something more than simply criminal justice.  What they meant by justice 
included “the return of stolen property; locating and identifying the bodies of the missing; capturing 
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and trying all war criminals . . .; securing reparations and apologies; leading lives devoid of fear; 
securing meaningful jobs; providing their children with good schools; and helping those traumatized 
by atrocities to recover.”661

 

  This is clearly outside the scope of an internationalized criminal tribunal, 
though some of the issues identified by witnesses could be addressed by a truth commission. 

A national truth commission was initially established in March 2001 by Vojislav Koštunica, the last 
President of the Federal Republic of Yugoslavia.662  The Truth and Reconciliation Commission for 
Serbia and Montenegro (also called the Yugoslav Truth and Reconciliation Commission) was tasked 
with researching the social, ethnic, and political conflicts between 1980 and 2000 which led to the 
war.663  The President appointed twelve men and three women to serve as commissioners.664  Four 
of them were named in order to increase ethnic diversity on the panel, but “the ideological, ethnic, 
and political homogeneity of the commissioners still prevented it from being seen as an impartial 
body.”665  Only two weeks after his appointment as commissioner, Vojin Dimitrijević,666 one of the 
appointed members of the commission, withdrew from the commission because the commission 
was composed almost entirely of citizens of the then-current Yugoslavia.667  Shortly thereafter, 
another commissioner resigned due to obligations at a government post, and another died.668  In 
2003, the Truth Commission was disbanded due to a lack of agreement on essential aspects of the 
mandate, political will, funding, and civil society support.  No report was ever issued.669

 
 

The Truth and Reconciliation Commission for Serbia and Montenegro faced many challenges, not 
least of which that it attempted to deal with a regional problem on the national level.  Currently, 
there are several civil society groups from Serbia, Croatia as well as Bosnia and Herzegovina calling 
for a regional truth commission.670  According to Cecile Aptel, Senior Fellow at the International 
Center for Transitional Justice, such a commission would go a long way toward addressing the need 
for victims to obtain reparations and closure regarding past crimes—needs that have not been met 
by the International Criminal Tribunal for the former Yugoslavia.671  This call for a truth 
commission comes as the ICTY transitions towards completion; it is expected that the majority of 
the appellate work will be finished in 2013.672

 
  

VI. ANALYSIS 
 
This report has studied how seven countries, three in Africa and four from around the world, have 
approached post-conflict transitional justice.  Each country presents a rich context from which to 
draw lessons to inform planning the model of transitional justice that best suits the situation in 
Darfur.  While the specific methods employed by each country are distinct, all share two common 
principles: that impunity for those that commit atrocity, whether state or non-state actors, is 
unacceptable and that national reconciliation is imperative.  Achieving either presents a great 
challenge due to remnants of power structures that caused the conflict; achieving both, particularly 
in tandem, is an extraordinary balancing act.  For any transitional justice effort to succeed, the 
participation of civil society is badly needed to ensure that the needs of particular populations are 
met, such as women and girls, the elderly, indigenous populations, or others that suffered 
disproportionately during a conflict.  Drawing on relevant international, regional, and national law, 
as well as on the lessons learned from each post-conflict experience, the Darfuri community can 
forge its own path to post-conflict peace and reconciliation.  The following discussion speaks to civil 
society, explaining the legal obligations applicable to reconstruction and reconciliation in the Sudan, 
and explaining some of the lessons to be learned from the foregoing case studies.  This section is 



CILC and the RFK Center 
 

44 
 

designed to be an informational tool for Sudanese civil society as it explores the best transitional 
justice package for Darfur as peace and stability there are reached.      
 
A. PROSECUTIONS  
 
Realistically, international courts can only handle a small handful of cases from each situation, so the 
international courts should indict and try only the highest level accused, while domestic courts 
should be responsible for trying mid-level individuals and the most notorious low-level physical 
perpetrators.  But neither international nor domestic courts can try the typical thousands, or 
hundreds of thousands of perpetrators responsible for serious crimes when millions have been killed 
or wars ongoing for many years.  Community-based mechanisms or truth commissions should be 
reserved for the many lower level perpetrators not prosecuted before fair and independent courts.  
Because prosecutions are already underway at both the international and national levels for crimes 
allegedly committed in Darfur, this analysis must begin there.     
 
1. Legal Obligations 

 
As discussed, Sudan is obligated to cooperate with the International Criminal Court.673

 

  The 
International Criminal Court is designed to try individuals responsible for a narrow set of crimes: 
genocide, crimes against humanity, and war crimes.  By virtue of this, it will prosecute only those 
bearing the highest responsibility for atrocity.  As it has already indicted six people in relation to the 
Darfur situation, and the Office of the Prosecutor has not indicated otherwise, it may not indict 
anyone else.      

Any additional prosecutions that may take place must proceed in accordance with Sudan’s 
obligations under relevant international and regional treaties such as the International Covenant on 
Civil and Political Rights (ICCPR)674 and the African Charter.675

 

  In particular, Sudan has obliged 
itself to maintain a competent, independent, and impartial judiciary.  Moreover, any court that is 
convened to try those alleged of crimes in Darfur must especially provide all the safeguards essential 
to a fair trial that are detailed in these conventions.   

As will be discussed further, the national courts of Sudan require extensive reform to ensure that 
these obligations are met.  Sudan claims to have begun prosecutions on the national level for 
atrocities committed in Darfur.  However, by all accounts, these prosecutions neither live up to 
Darfur’s international legal obligations, nor are they prosecuting actual perpetrators.  It is for this 
reason that the ICC is able to hear cases concerning Darfur at all; Sudan has failed to act in this 
regard.   
 
2. Lessons Learned 

 
In developing a plan for prosecutions that meets these obligations, the government of Sudan and 
civil society need to bear in mind that central to any approach to transitional justice is holding those 
most responsible for atrocity accountable.  Rwanda responded to conflict, and Sierra Leone 
responded to a resurgence of conflict by immediately reaching out to the international community to 
create courts to prosecute high level perpetrators.  Cambodia and Peru did as well, despite delays in 
their requests.  While the international community intervened to create a tribunal in the former 
Yugoslavia, it has served a key role in the region and a turning point for accountability mechanisms 
worldwide.  Canada may have opted for a civil rather than criminal method of accountability, but 
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“justice” in the form of tort liability676

 

 was available as soon as the courts could prosecute individual 
cases.  Even in Liberia, where it is causing internal conflict, the Truth Commission and many 
elements of civil society are calling for the prosecution of perpetrators.   

When justice is not achieved, such as in Sierra Leone or the former Yugoslavia where two of the 
highest level leaders died in custody, experience shows that society feels cheated.677

 

  It was this same 
threat, that all of the leaders of the Khmer Rouge would die of old age before they were prosecuted, 
that pushed Cambodia to set up a tribunal for this purpose.  A failure to punish leaders of organized 
groups causing conflicts also invites future violence, as seen in Sierra Leone where violence surged 
after the creation of a truth commission alone, and in Liberia, the only country considered where no 
trials are underway, but violent crime and sexual violence are on the rise.  This is not to say that 
punishment does away with the possibility of more violence, as can be seen with the resurgence of 
the Shining Path in Peru, or the continued violence in the former Yugoslavia after the creation of 
the International Criminal Tribunal for the former Yugoslavia (ICTY), but rather that prosecution 
holds symbolic deterrent, and, on occasion, effective value.    

While none of those nations experienced the intervention of the International Criminal Court, which 
does not have jurisdiction over the crimes committed prior to July 1, 2002, Rwanda, Sierra Leone, 
Cambodia, and the former Yugoslavia all used internationalized courts to prosecute the highest level 
criminals in their countries.  In each situation except for Yugoslavia, the country asked for assistance 
from the international community because they recognized that they lacked the capacity to carry out 
trials in their national courts for a host of reasons, including, for example, diminished resources, a 
lack of infrastructure, and the absence of trained personnel.  The international community was 
certainly able to deliver in that regard; both the International Criminal Tribunal for Rwanda (ICTR), 
the Special Court for Sierra Leone, and the ICTY were reasonably efficient as they upheld the rule of 
law, and the Extraordinary Chambers in the Courts of Cambodia to a lesser extent, reflected by the 
more marginal role played by international resources in the structure of the court.    
  
Despite requests for participation and negotiations in all cases, only Sierra Leone emerged content 
with the court that resulted; both Rwanda and Cambodia objected to the courts proposed by the 
international community.  Both rejections reflect a tension between wanting the assistance from but 
fear of relinquishing control to the international community.  In the end, Rwanda acquiesced to the 
totally international character of the court, while Cambodia held its ground and insisted upon 
maintaining control of the court.  In terms of numbers of individuals processed through the court 
system in a timely manner, there is no question that the ICTR was a more efficient court.  Sierra 
Leone represents an example of a positive middle ground; although the Special Court had a majority 
of international judges, it included representation from Sierra Leone as well and served its function 
well. 
 
It is important to emphasize that as eventually established, all four internationalized courts were 
designed to prosecute the highest level perpetrators in their country.  This is reflected in their 
jurisdictional mandates, which although they vary slightly, are limited in scope.   While some were 
able to prosecute more than others, in general the capacity of each court was thus relatively small. 
Prosecutions on a national level, in the cases considered by this report, were more problematic.  
Some countries, like Sierra Leone, simply did not hold national trials because their national systems 
were not up to the task.  The Peruvian national courts successfully convicted fourteen high-level 
perpetrators nearly ten years after the conflict.  This is in some ways a considerable feat, as it is the 
only example of a national court prosecuting approximately the same volume of high-level 
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perpetrators as the international courts.  In Peru, this can be attributed to the valiant attempt at 
regime change following the conflict.  However, Peru for now has failed to prosecute any others 
beyond those most responsible for the atrocity.  Rwanda presents a useful contrasting model 
because the national courts there successfully prosecuted alleged midlevel perpetrators, despite some 
problems with the system. Its successes are due in no small part to the Rwandan judiciary’s 
willingness to take cues from the international community.  For example, it allowed the use of plea 
agreements for the first time in these trials.   Moreover, the categorization approach of crimes also 
contributed to an efficient system.  Canada provides perhaps the most comprehensive use of the 
national courts to prosecute those involved in the Residential Schools Program, though it is also the 
least relevant because the vast majority of victims accessed the courts civilly via class action, and 
they did so at a time when the courts were well established and functioning.      
 
Finally, despite substantial problems, Rwanda also provides an example of sub-national 
prosecutions.  There, traditional dispute mechanisms effectively brought tens of thousands of low-
level perpetrators to justice in a community-based process.  Though the gacaca system’s fairness has 
been called into question, it seems that at least at the outset, it served a positive function, including 
removing defendants from pre-trial detention where they had served for many years.   It remains to 
be seen if Liberia will take a similar approach with its Palava Hut program.   
 
3. Recommendations 

 
Sudan, drawing on the applicable law and these lessons, has considerable work to do in order to 
render justice for the atrocities committed in Darfur.  First, the government of Sudan needs to meet 
its international legal obligations and work to apprehend and turn over those wanted by the 
International Criminal Court (ICC).  While it is positive that appearances have been made in the 
currently pending cases of Abdallah Banda Abakanaer Nourain, and Saleh Mohammed Jerbo Jamus, 
those that are still at large, including Ahmad Harun, Ali Kushayb, and Omar al-Bashir need to be 
surrendered to the Court.  It ought also to be acknowledged that cooperation with the International 
Criminal Court would benefit Sudan because the court possesses the technical expertise and 
resources to render justice in cases of high-level perpetrators, eliminating the burden on Sudan to do 
so on a national level.   
 
Because it is unrealistic that the President of Sudan, Omar al-Bashir, will comport with Sudan’s legal 
obligations in this regard when he is himself wanted by the ICC, other options for seeking justice 
must be explored.   Besides, even as the ICC prosecutions continue, the indictment of six individuals 
is hardly proportionate retributive justice for the atrocity committed in Darfur.  Our case studies 
provide excellent context for this consideration, offering examples of international (Rwanda, 
Yugoslavia), hybrid national-international (Sierra Leone), purely national (Peru & Canada), and sub-
national court systems (Rwanda) to prosecute atrocity.  Some combination thereof could be 
appropriate due to the sheer number of participants in the Darfur conflict.   
 
Because of an essentially non-functional judiciary and the lack of political will to seek meaningful 
retributive justice on the national level, the creation of an internationalized court for Darfur could be 
explored.  This would to a great extent solve the problem of technical expertise and resources, and 
would ensure that any court created would comply with international obligations for the provision 
of fair trials.  However, the situation in Darfur and the need for an international court presents a 
problem heretofore unaddressed by the hybrid or ad hoc tribunals, that is, the high volume of cases 
the court needs to hear.   The international courts considered by this report have been designed to 
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try only high-level perpetrators; in this case, the ICC is already serving that function.  It is critical 
that a court established to serve Darfur can try both the high level perpetrators not indicted by the 
ICC, as well as the mid-level perpetrators.  To do that, various procedural and technical matters 
should be addressed.  For example, the subject matter jurisdiction678 would not need to exceed that 
of the examined models, but the traditional “most responsible” personal jurisdiction679

 

 language 
would need to be broadened.  Moreover, the Rwandan use of crime categorization and plea 
bargaining, as well as the Yugoslav method of combining the cases of multiple defendants should be 
considered as tactics to move cases more quickly.  Similarly, the Cambodian grouping of Civil 
Parties, and analogy to the Canadian class action model, could be considered as a means to promptly 
seek redress on behalf of victims and to include them in the judicial process.   

Other issues that will arise in creating a court include its location, and the national-international 
balance of investigators, prosecutors, and judges.  These issues should be approached with an eye 
towards creating an expedient system.  Thus, as was decided in Cambodia, for example, the court 
can sit locally in Darfur, for the ease of access of all interested parties.  However, unlike the 
Extraordinary Chambers in the Courts of Cambodia, the use of co-investigators or co-prosecutors 
should be avoided as the disputes that have arisen have significantly slowed the progress of that 
court. 
 
Political will within Sudan and at the international level will determine the feasibility of this kind of 
larger collaborative project.  It is likely that the international community would cooperate, 
particularly as the African Union has already called for a hybrid tribunal for Darfur. However, Sudan 
is more likely to behave as Cambodia did in negotiations for an internationalized court, should it 
agree to one at all, because of the continued presence of the conflict’s participants in government.  
Part of Cambodia’s reluctance to prosecute perpetrators came from the perceived threat of 
instability that trials could cause, because many former Khmer Rouge party members were 
positioned in the new government.  In Sudan, because the situation is not yet stable and the 
infrastructure of the conflict is still deeply entrenched in the political structure, as seen on a most 
basic level through the continued leadership of Omar al-Bashir, Sudan is unlikely to cooperate to the 
extent necessary with the international community to create a court that can achieve meaningful 
justice for Darfur.  However, because Sudan ought to welcome the expertise, and the logistical and 
financial support that the international community can provide in order to move forward as 
efficiently and justly as possible, civil society could continue to work to mobilize the Sudanese 
government and the international community to work together. 
 
Should Sudan fail to cooperate with the international community to create an internationalized 
court, Sudan has the basic infrastructure in place on the national level to prosecute those accused of 
committing atrocity in Darfur.  The special courts for Darfur, absent an international alternative, 
could be brought into compliance with regional and international law and used to prosecute the 
accused of all levels of responsibility.  This would include at a minimum a review of the Sudanese 
criminal code and the rules of ethics, procedure, and evidence.  These must be harmonized with the 
international and regional conventions to which Sudan is a party, most notably the International 
Covenant on Civil and Political Rights and the African Charter.  In particular, the criminal code will 
require reform to ensure that it has appropriate definitions of criminal activity to account for the 
grave crimes committed in Darfur.  This is especially the case for the crime of rape and other crimes 
of violence directed at women.      
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Sudan might consider various strategies to bring its national courts into compliance with 
international law effectively.  One option is to borrow procedural and other codes from already-
functioning international courts, as the Special Court for Sierra Leone did by using the evidence 
code of the International Criminal Tribunal for Rwanda during its operations.  As already 
mentioned, to increase efficiency, Sudan could consider categorizing crimes, allowing for plea 
bargains, and trying multiple defendants in combined cases as was done in Rwanda and the former 
Yugoslavia. Rule of law initiatives, such as training judges and ensuring their impartiality will 
compliment legislative changes.  These are some possibilities that could be used in Sudan to 
empower the courts to effectively try cases arising from the conflict in Darfur.   
 
The greatest obstacle to these developments again appears to be the absence of political will to 
implement such reforms.  Civil society can again play an important role. However, local civil society 
organizations should be provided with additional resources, technical support, capacity building and 
skills training in order to be fully empowered to challenge the status quo in Sudan.  The introduction 
of rule of law initiatives as Darfur transitions to peace is imperative, regardless of whether 
prosecutions happen at the international level as well.  Civil society can also assist the Sudanese 
government by drafting the amendments required in the areas of criminal law, evidence and 
procedure. As illustrated by many of the case studies in this report, while the government will have 
to actually implement any changes, civil society’s efforts in this regard can play an important role in 
encouraging reform.  
 
Finally, Sudan may consider implementing a sub-national justice system.  While the judiyya system in 
its current form may not be a particularly good option, with structural changes and a new legislative 
mandate akin to the modifications made to the traditional gacaca system in Rwanda, judiyya is a 
possible means of trying low-level perpetrators of the Darfur conflict.  The codification of a system 
based on judiyya must take into account the procedural and substantive requirements of national, 
regional, and international law that binds on Sudan.  With this appropriate modification, a 
subnational system that is at least in theory organic to the region could prove to be an important 
mechanism to process the large number of low-level perpetrators.  
 
B. RECONCILIATION 
 
In addition to prosecuting perpetrators of atrocity, the people of Darfur, and the people of Sudan, 
need to move forward from the conflict. Particularly because a truth commission is not already 
underway in Sudan to uncover the causes of the Darfur conflict, important lessons can be learned 
from each country’s pursuit of reconciliation and healing. 
 
1. Legal Obligations 

 
While at this time, there is no binding law espousing a right to truth or a right to reconciliation, 
Sudan ought to consider that it failed in its obligations to protect its citizenry against gross violations 
of international law that may amount to genocide, crimes against humanity, war crimes, torture, and 
others.  Bearing in mind human rights law such as the Convention on the Prevention and 
Punishment of the Crime of Genocide,680  the Convention on the Elimination of All Forms of 
Racial Discrimination (CERD),681 the Convention on the Rights of the Child (CRC),682 the 
Convention on the Protection and Promotion of the Rights and Dignity of Persons with 
Disabilities,683 the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment (CAT),684 the CEDAW,685 and the guiding principles related to internationally 
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displaced peoples,686

 

 Sudan should act in the spirit of this body of law and provide some mechanism 
of healing to its people.    

2. Lessons Learned 
 

Four of the seven countries considered by this report, Sierra Leone, Liberia, Canada, and Peru, 
acknowledged the need for healing and created full truth and reconciliation commissions in the wake 
of their respective conflicts.  However, the profound desire to know the truth following a conflict is 
best seen in the cases of Rwanda, Cambodia, and Yugoslavia where civil society’s desire for truth 
overwhelmed government stagnation.  In Rwanda, civil society successfully organized and 
encouraged the government to participate in two international inquiries, which served similar 
functions to a truth commission.  In Cambodia, civil society created DC-Cam, an independent 
organization that has essentially been providing the services of a truth and reconciliation 
commission for over a decade.  In Yugoslavia, this process is currently underway, with civil society 
groups mobilizing to create a regional truth commission. 
 
A foundational place to start the process of reconciliation is apology by the government of Sudan.  
In Canada, each of the Church orders involved in administering the Indian Residential Schools, as 
well as the Federal Government, issued formal apologies to the students that were interned in the 
schools, and to their families and communities.  The simple expression of regret helps to start the 
long process of reconciliation.    
 
The mandates of the truth commissions considered by this report have been largely similar, 
reflecting two common desires across all kinds of conflicts.  Of the four governmentally-mandated 
truth commissions687

 

 considered by this report, all have a dual component of historical fact-finding 
or understanding and activist solution-seeking to addressing impunity.  Similarly, in Cambodia, while 
DC-Cam’s mission has expanded as it has taken on new outreach projects, at core, it is designed to 
research, document and educate.  

The historical fact finding mission of a truth commission can be especially powerful to determine 
the causes of ethnic disagreements.  Because Canada’s Indian Residential Schools represented a 
much greater problem of relations between indigenous Canadians and those of foreign descent, the 
government took advantage of the moment to conduct an extensive inquiry into the relations 
between the federal government and the leadership of various indigenous groups, as well as the 
general social, cultural, and economic structures that informed the place of indigenous people in 
Canadian society.  This inquiry has become the basis of reforms in Canada that will address many of 
the root causes of discrimination.   The story-telling component has been equally meaningful to the 
indigenous populations, as seen through response to the first national event held there earlier this 
year.688

 
 

Another element of reconciliation employed by Canada is monetary reparations.  Because of the 
clear set-backs indigenous children faced as a result of their placement in Residential Schools, 
monetary compensation for their trauma seems appropriate.  Similarly, additional payments were 
made based on various kinds of abuse suffered.  Though perhaps not conciliatory in an emotional 
way, the state should be commended for its efforts to put the children it harmed on their feet, 
financially at least. 
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3. Recommendations 
 
The truth commissions689 considered by this report are more similar than they are different.  Thus, it 
is not necessary to propose the “best” model for a truth commission, rather it must simply be 
stressed that some form of national reconciliation is necessary after the atrocities committed in 
Darfur.  A formal apology would be a good place to start.  Because of the racial, ethnic, and 
indigenous dimensions of the conflict in Darfur, Canada could be regarded as a model for seeking 
reconciliation.  While perhaps obviously, Sudan is not in a position to make the kinds of monetary 
amends that would remedy inequalities,690

 

 the need for adequate reparations needs to be addressed. 
A truth commission tasked with uncovering not just the causes of the conflict, but the underlying 
reasons for tensions, as was done in Canada, could serve as an excellent foundation to implement 
future reforms as Darfur transitions back to a peaceful region.  A truth and reconciliation 
commission also provides people a venue to share their stories about the conflict, and to document 
the history of the conflict in Darfur. 

 Political will may be an obstacle to creating a truth commission to investigate the atrocities 
committed in Darfur.  Civil society can make an immediate difference, even absent a government 
mandate for a truth commission.  If Darfuris were so inclined, it would be possible to start a citizen-
initiated truth commission, and even to reach out for international support of such a project.  Given 
that the situation on the ground is still volatile, and there is a real fear of retaliation, establishing a 
truth commission in Darfur may not be possible until the ongoing violence has ceased. Therefore, it 
would be prudent to wait to establish a truth commission in Darfur until it is possible to guarantee  
protection for those willing to speak out. DC-Cam in Cambodia or the coalition of organizations in 
the former Yugoslavia provides a potentially useful example of the sort of civilly created truth-
seeking organization that may be appropriate for Darfur in the future.  
 
C. INTERACTION OF MECHANISMS 
 
Then UN Secretary-General Kofi Annan stated in 2004: “‘where transitional justice is concerned, 
the best approach is usually not an ‘either/or’ choice between prosecutions and truth commissions.  
Instead, a nationally determined combination of mechanisms will generally work better.’”691

 

  There is 
little doubt that both retributive justice and reconciliation are necessary in Darfur.  The question is 
how the two paths to recovery can and should function together.  The examples of the countries 
studied here demonstrate that there may be no perfect system, but that both courts and truth 
commissions are necessary components of every plan for transitional justice, if not in practice, then 
in desire.   

There is no question that politics will be a part of the fragile transitional justice equation in every 
circumstance.  In Liberia, the warring factions agreed on creating a truth commission but not a 
court, thinking it would spare them prosecution.  They were horrified when the Commission 
completed its mission quickly, and had sorted through the people involved in the conflict to make a 
list of names for prosecution. These same leaders are now challenging the report, and even resorting 
to threats of violence. Even in Canada, which possesses a seemingly stable political climate, all of the 
first Commissioners appointed to the Canadian Truth and Reconciliation Commission resigned after 
infighting consumed them.  Similarly, in the former Yugoslavia the Truth Commission simply fell 
apart due to rivalries remaining from the still-fresh conflict. 
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One area that will generate conflict between mechanisms immediately is the topic of amnesty.  As 
seen in some of the case studies considered by this Report, in practice, grants of amnesty made at 
the peace-brokering table have slowed the process of later prosecutions.  For example, as previously 
described, in Sierra Leone, such amnesties were later worked around by the Security Council; in 
Peru, an Inter-American Court of Human Rights ruling voided prior grants of amnesty; and in the 
case of Cambodia, consideration of amnesties was simply postponed.  While there has not been a 
significant challenge to the legality of overriding a prior grant of amnesty or of a pardon, these issues 
should be carefully considered when designing the interplay between a truth commission and the 
courts. 
 
Similar concerns arise over information sharing between truth commissions and courts.  The 
approach taken by Liberia, for example, in which the Truth Commission was clearly mandated to 
prepare for judicial action, might deter some testimony.  DC-Cam, on the other hand, has collected 
extensive documentation and testimony without assurances that such information would not be 
used by prosecutors in the future.  This does not seem to have deterred DC-Cam in the fulfillment 
of its goals to document the atrocity in Cambodia. 
 
Other truth commissions have employed a total wall on information sharing, as in Sierra Leone.  
There, however, the mere concern over information sharing was enough to generate controversy, 
even though the Commission found that as a practical matter, people were not at all concerned 
about the threat of prosecution by the Special Court if they testified in the Truth Commission.  
While this is largely attributed to an understanding of the jurisdiction of the court, as many knew 
they would be safe from prosecution, the Commission heard from some “big fish” too, despite the 
risk of later prosecution.  Similarly, in Peru, though the Truth Commission did pass information to 
the Special Investigations Unit, the Unit was designed to operate totally separately from the 
remainder of the Commission so it could carry out investigations confidentially.  The existence of 
this unit did not appear to chill testimony before the Commission. 
 
As either the government of Sudan or civil society work to establish a truth-seeking body, some 
tension should be expected in its interaction with the existing courts, and any courts convened in the 
future.  However, learning from the examples at hand, problems can be minimized if the 
relationship is well defined from the outset.  Also, a defined procedure for dispute resolution 
between a commission and courts proved to be helpful in Sierra Leone, and should also be decided 
in advance.   
 
Sierra Leone’s approach to the interaction of its truth-seeking body and the courts was to create a 
virtual wall barring information sharing between two.  As seen in that situation, the information wall 
had the positive effect of bringing many alleged perpetrators forward to speak with the truth 
commission.  Conversely, the truth commission lost the ability to speak with many high-level 
perpetrators that were on trial at the courts.  The balance of these aspects should be considered by 
Darfuris as they develop a plan to manage the interaction of any mechanisms created to seek 
reconciliation and justice in Sudan.   
 
D. OTHER CONSIDERATIONS 
 
The case studies present a host of other concerns that must be taken into account as a model for 
transitional justice is prepared for Darfur.  A few of these major issues are: addressing sexual 
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violence, witness safety, public perception, reconstruction, resettlement, reparations and the legacy 
of transitional justice after its work concludes. 
 
1. Sexual Violence 

 
In every conflict considered here, sexual violence played a role.  Any court that prosecutes the 
accused in the Darfur conflict should be prepared to prosecute sexual violence in the most serious 
categories of crimes.  Courts and truth commissions working on Darfur should also provide 
adequate measures to protect rape survivors that testify, both physically and emotionally.   
 
The International Criminal Tribunal for Rwanda provides a good example of how these problems 
can be addressed.  After being criticized for failing to take sexual violence seriously, the court 
changed how it treated victims of sexual violence.  Through appointment of a gender expert, the use 
of female investigators to take witness statements, and the provision of counseling services for rape 
victims, the ICTR made some progress in this regard.   Similarly, Sierra Leone’s work with 
international women’s organizations to advise and train members of its truth commission 
dramatically increased its ability to account for sexual violence during the conflict.  Special attention 
and acknowledgment of sexual abuse suffered by children in Canada was made, and an extra 
allowance given for suffering such crimes was included in its reparations scheme.   
 
These sorts of steps should be taken both by courts and truth commissions working with victims of 
the Darfur conflict because of the prevalence of sexual violence.  As is seen in the case examples, 
civil society can be particularly helpful here in terms of providing education on sexual violence. 
 
2. Witness Safety 

 
Witness safety must also be considered in any plan for transitional justice.  Particularly seen in Sierra 
Leone, witness intimidation and killing has an incredibly negative effect on progress, be it in the 
courts or in reconciling factions of society.  Security for everyone involved in transitional justice is 
likely to be a major concern in Darfur as stability is still uncertain.  Any plan undertaken by the 
government or civil society should contain adequate security precautions such as creating procedures 
for in camera proceedings to protect both victim and witness safety, as was done at the International 
Criminal Tribunal for the former Yugoslavia.692

 
   

3. Public Perception 
 

Public perception of transitional justice efforts is also important.  Education is paramount so that 
the public understands why certain measures are taken.  For example, the scorn behind the 
nicknames given to various detention facilities could be eliminated through education about the 
effects of incarceration on individuals and international standards regarding detention.  Special 
attention in any educational effort to the literacy levels of those expected to understand the material.  
Cambodia publishes posters explaining concepts such as the jurisdiction of the court that contain 
both lettering and pictorial descriptions.693  This kind of accessible outreach campaign is possible in 
various media formats, such as radio, television, and newspapers.  As Sudan embarks upon the path 
to reconciliation, it should address the outreach needs most appropriate for its citizenry.   
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4. Reconstruction 

 
While it is outside the scope of this report, reconstruction is a key part of transitioning out of 
conflict.  In Sierra Leone, victims of the conflict and civil society groups criticized the money spent 
on transitional justice, arguing that it should have been used for social service programs.  This 
dissent underscores that need for comprehensive reconstruction programs in addition to 
mechanisms that seek retributive justice.   
 
The needs of Darfuris should be examined and incorporated into a reconstruction plan.  One 
particularly pressing issue is resettlement of the enormous amount of internally displaced people and 
refugees now located abroad.  Some form of monetary compensation may also be considered, if 
feasible, in light of the widespread destruction of property caused by the conflict.  The needs of 
those physically and mentally affected by the conflict and the possibility of social services programs 
to meet those needs seem especially relevant.  Finally, rebuilding the region through improved 
infrastructure, educational systems, and economic opportunities may also be issues Darfuris will 
wish to address in a reconstruction plan.  
 
5. Legacy of Transitional Justice 

 
A final issue to consider is the legacy of the work of transitional justice, even after it has concluded.  
The information uncovered during transitional justice work is a vital part of a nation’s history.  In 
part that is the idea behind creating a truth commission in the first place, to preserve this historical 
record.  However, in some cases, as in Sierra Leone, after the Truth Commission finished operating, 
it literally shut its doors, and even took down its website.  This lack of concern for the availability of 
information discovered by the Commission is troubling.  Continued access to the work of a court or 
truth commission is imperative to securing a legacy.   
 
Relatedly, continued education about the conflict, potentially for many generations may be required.  
DC-Cam has undertaken a project to include genocide education in the Cambodian curriculum for 
children.  These kinds of programs are necessary because of the human tendency to engage in the 
discourse of revisionist history, which has historically often led to negationism.694

 

   In Peru, for 
example, “Fujimoristas” look wistfully upon the days of the oppressive Fujimori regime, praising it 
for being a time of order, when things got done.  They keep the dream of this reality alive in 
supporting Alberto Fujimori’s daughter, Keiko Fujimori, in her candidacy for the Presidency of 
Peru.  These long-term legacy issues associated with transitional justice should be part of the 
equation for government and civil society groups during the entire process. 

VII. CONCLUSION 
 

This report examined the current situation in Darfur, the international, regional, and national law 
that binds Sudan, and a series of seven nations’ transitional justice experiences.  It finds that there 
are ample models on which to draw when developing the methods of prosecutions and truth-
seeking to be employed in Sudan as Darfur transitions from conflict to peace.   
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Prosecutions for atrocity committed in Darfur will likely need to proceed at different levels 
according to the type of perpetrator.  Those high-level perpetrators that cooperate with the 
International Criminal Court may be tried there.  For the remaining high-level and mid-level 
perpetrators that it is practical to prosecute, an internationalized tribunal or strengthened national 
court system may be good venues in which to pursue justice.  A prosecution strategy could also 
include a modified and formalized sub-national judiyya reconciliation program designed to deal with 
low-level perpetrators.   
 
A truth seeking body could also be established that would inquire into the atrocities committed 
during the conflict, as well as the underlying causes of the tensions in the region, with the goal of 
recommending reforms to meaningfully alleviate these problems.  This commission could operate in 
tandem with the courts, but consideration must be had to whether the two bodies will share 
information.  Finally, this report raised a number of additional issues that ought to be considered by 
those designing a transitional justice plan for Darfur, such as how victims of sexual violence are 
treated, the safety of witnesses, public perception of transitional justice efforts, reconstruction 
programs, and the legacy of the conflict. 
 
These recommendations for a transitional justice plan for Darfur are attainable, but Sudan will need 
to summon the political will to come into compliance with its international obligations to make 
them a reality.  Sudan should also consider engagement with the international community and seek 
assistance with both developing the capacity of its judicial system and finding an efficient and 
culturally appropriate system to prosecute all alleged perpetrators of atrocity, whether state or non-
state actors, that comport with its international obligations.  Should Darfuris move forward with the 
creation of a truth commission, it is essential that the recommendations of International 
Commission of Inquiry on Darfur to the United Nations Secretary-General and the Fact-Finding 
Committee Report on Allegations of Human Rights Violations in Darfur be taken into 
consideration.   
 
Civil society can support and encourage the government of Sudan to take these strides.  Assistance 
in the form of election monitoring, rule of law development, and organization around local justice 
programs will serve a crucial role in developing Sudan’s capacity to prosecute.  The independent and 
organized collection of documents, personal stories, and data can start the process of healing, and 
may also serve a prosecutorial function in the future.  This report concludes by cautioning that civil 
society needs to aspire to conduct all its activities according to standards of international law and 
custom.   
 
Ultimately, it will be a combination of desire within the government of Sudan, the leadership of 
international and regional bodies, and the support of local and international civil society that will 
implement mechanisms that not only render justice and foster healing, but that ensure that the 
atrocities that befell Darfur will never be repeated. 



Toward Peace with Justice in Darfur 
 

55 
 

 
 

APPENDIX 
 

Referenced Human Rights and Humanitarian Law  
 
 
 

Instrument Status Date Action 
Taken 

African Charter on Human and People’s 
Rights Ratified 1986 

Arab Charter on Human Rights  

 

Sudan has not ratified the latest 
version that went into effect in 

2008 
-- 

Cairo Declaration on Human Rights in Islam 

 
Nonbinding 

-- 

 

Convention Against All Forms of 
Discrimination Against Women (CEDAW) 

 
-- -- 

Convention Against Torture and Other 
Cruel, Inhuman, or Degrading Treatment or 
Punishment (CAT)  

 

Signed 1986 

Convention on the Elimination of All Forms 
of Racial Discrimination (CERD) Acceded 1977 

Convention on the Prevention and 
Punishment of the Crime of Genocide- Acceded 2003 

Convention on the Protection and 
Promotion of the Rights and Dignity of 
Persons with Disabilities  

 

Acceded 2009 

Convention on the Rights of the Child 
(CRC)  Ratified 1990 



CILC and the RFK Center 
 

56 
 

Draft Set of Principles for the Protection 
and Promotion of Human Rights Through 
Action to Combat Impunity  

Nonbinding -- 

Geneva Conventions  Ratified, except Geneva 
Convention relative to the 

Protection of Civilian Persons 
in Time of War 

 

1957 

Guiding Principles on Internal Displacement  Nonbinding -- 

International Covenant of Civil and Political 
Rights (ICCPR)  Acceded 1986 

Optional Protocol to the Convention on the 
Rights of the Child  

 
Ratified 2005 

Rome Statute of the International Criminal 
Court  

 

Signed 

(Also obligated pursuant to 
S.C. Res. 1593, 2005). 

2000 

Supplementary Convention on the Abolition 
of Slavery, the Slave Trade, and Institutions 
and Practices Similar to Slavery  

Ratified 1957 

UN Charter 

 
Member State November 12, 

1956 

Universal Declaration of Human Rights 
(UDHR) 

 
Nonbinding -- 
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1 The root causes of the conflict in Darfur are multifaceted.  A nuanced consideration of the history of the region reveals 
that, “[t]he seeds of the conflict have been sown by decades of deliberate marginalisation and neglect of the region; 
disproportionate power sharing to the favour of the riverine elites; manipulation of and persistent inequity in resource 
allocation; and incitement of tribal and ethnic conflicts.”  Eltigani Seisi, M. Ateem, The Root Causes of Conflicts in Sudan and 
the Making of the Darfur Tragedy 45 (unpublished manuscript, on file with author). In particular, the post-independence 
1956 Constitutional declaration that Sudan is an Islamic-Arab state confounds the identity crisis in the region.  El-Tom, 
Abdullahi Osman, Darfur People: Too Black for the Arab-Islamic Project of Sudan (unpublished manuscript, on file with 
author).  See also Ahmed, Khalid Abu, Dar Fur Watergate & Disaster (Regime Lying Politics), Regime Neglecting Policy and Ignoring 
the Truth (Aug. 2004) (unpublished manuscript, on file with author).  
2 See Robert F. Kennedy Center for Justice & Human Rights, The Need for a Regional Approach to Solve the Crisis in Sudan, 
Chad, and the Central African Republic, Mar. 18, 2009, http://www.rfkcenter.org/node/299 (last visited Feb. 14, 2010).  At 
first, the two main rebel groups active in Darfur were the Sudan Liberation Movement/Army (SLM/A) and the Justice 
and Equality Movement (JEM).  Report of the International Commission of Inquiry on Darfur to the United Nations 
Secretary-General 37, Geneva, Jan. 25, 2005.  The SLM/A is comprised mostly of Zaghawa, Fur, Masaalit, and some 
members of Arab tribes.  It claims to advocate for a national, rather than tribal, agenda and seeks to “create a united 
democratic Sudan on a new basis of equality, complete restructuring and devolution of power, even development, 
cultural and political pluralism and moral and material prosperity for all Sudanese.”  Id. at 37–38(3)(i) ¶¶ 127–28.  The 
JEM is indistinguishable from the SLM/A in the field, as it is also made up mostly of people from the Zaghawa tribe, 
and reports on rebel activities often do not distinguish between the two groups.  Id. at 39(3)(ii) ¶ 133.  That said, JEM 
tends to have a lesser military capacity than the SLM/A, and is primarily known for its political manifesto, the “Black 
Book,” which argues that there has been a total economic, political, and social marginalization of Darfur and other 
regions of Sudan.  Id.  at 39(3)(ii) ¶ 35. In 2004, other rebel groups began to emerge and the groups began to break into 
factions and then reorganize into coalitions.  Id.  at 39(3)(ii)  ¶ 137.  By August of 2009, the UN-African Union mission's 
political chief, Rodolphe Adada reported that most of the rebel groups had fragmented.  Global Security.org, Military: 
Darfur Liberation Front, http://www.globalsecurity.org/military/world/para/darfur.htm  (last visited Feb. 20, 2011).  
Opposing the rebel groups are government forces, and various militia groups.  The government forces in Sudan are a 
conventional army, air force, and navy.  Report of the International Commission of Inquiry on Darfur to the United 
Nations Secretary-General, Geneva, Jan. 25, 2005, 27 (III) ¶ 77.  These forces are supplemented by the mobilization of 
civilians and reservists into the Popular Defence Forces (PDF), a paramilitary force.  Id. at 28 (III)(1)(iv)  ¶ 81.  Militia 
groups, or Janjaweed, are also present and able to be divided into three main categories: first, those that are loosely 
affiliated with the government through receipt of supplies and operated primarily under tribal management structure; 
second, those that have paramilitary structures and operate in parallel to regular forces (such as “the Strike Force,” the 
Mujahedeen, or the Fursan); finally, members of the PDF or Border Intelligence divisions of the armed forces may be 
considered militia groups.  Id. at 33(2)(iii) ¶¶ 106–08. 
3 Edith M. Lederer, Darfur conflict shows no signs of ending, AP WORLDSTREAM, Dec. 20, 2008, available at 
http://www.mg.co.za/article/2008-12-20-darfur-conflict-shows-no-signs-of-ending  (last visited Feb 20, 2011) (citing 
UN estimate of 300,000 dead between 2003 and 2008).  Quantifying the loss of life resulting from the Darfur conflict is 
a political exercise.  Some studies have found that the total violent mortality among displaced Darfuris alone is 305,250 
through July 2009.  Eric Reeves, Quantifying Genocide: Darfur Mortality Update, THE SUDAN TRIBUNE, Aug. 10, 2010, 
http://www.sudantribune.com/QUANTIFYING-GENOCIDE-Darfur,35911 (last visited Feb. 20, 2011).  Other 
studies are more conservative, arguing that violence does not explain the high death toll, but rather disease affecting 
displaced persons is to blame. Olivier Degome & Debarati Guha-Sapir, Patterns of Mortality Rates in Darfur Conflict 375 
THE LANCET 294, 299 (2010). 
4 Eric Reeves, Quantifying Genocide: Darfur Mortality Update, THE SUDAN TRIBUNE, Aug. 10, 2010, 
http://www.sudantribune.com/QUANTIFYING-GENOCIDE-Darfur,35911 (last visited Feb. 20, 2011).  
5 Darfur death toll rises to two-year high in Sudan, BBC NEWS, June 7, 2010  available at 
http://news.bbc.co.uk/2/hi/world/africa/10259604.stm (last visited Feb. 20, 2011). 
6 S.C. Res. 1593, UN Doc. S/RES/1593 (2005) [hereinafter S.C. Res.1593]; see Press Release, Security Council, Security 
Council Refers Situation in Darfur, Sudan, to Prosecutor of International Criminal Court, UN Doc. SC/8351 (Mar. 31, 
2005), available at http://www.un.org/News/Press/docs/2005/sc8351.doc.htm [hereinafter S.C. Press Release]. 
7 S.C. Press Release, supra note 6. 
8 Rome Statute of the International Criminal Court, art. 13(b), UN Doc. No. A/CONF.183/9 (July 17, 1998), reprinted in 
37 I.L.M. 999 (1998) [hereinafter Rome Statute] (providing that the ICC may only exercise jurisdiction when: first, a 
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situation or crimes are referred to the Prosecutor by a State Party; second, when the Security Council acts under Chapter 
VII and refers a situation or case to the Prosecutor; finally, when the Prosecutor initiates an investigation proprio motu).   
9 Press Release, Office of the Prosecutor, International Criminal Court, The Prosecutor of the ICC opens investigation 
in Darfur, ICC-OTP-0606-104 (June 7, 2005), available at http://www.icc-
cpi.int/menus/icc/press%20and%20media/press%20releases/2005/the%20prosecutor%20of%20the%20icc%20opens
%20investigation%20in%20darfur?lan=en-GB. 
10 The Prosecutor v. Bahar Idriss Abu Garda, International Criminal Court, ICC-02/05-02/09 
http://www.icccpi.int/menus/icc/situations%20and%20cases/situations/situation%20icc%200205/related%20cases/ic
c02050209/icc02050209 (last visited Feb. 20, 2011).   The United Resistance Front (URF) is a coalition of rebel factions 
including the Sudan Liberation Movement/Army of Khamis Abakr, the SLM-Field Leadership led by Adam Bahkeit, the 
Movement for National Reformation and Development led by Jibril Abdel-Karim, the United Revolutionary Front led 
by Ibrahim al-Zubaidi, and the Justice and Equality Movement led by Bahar Idriss Abu Garda, also chief of the URF.  
The group was formed in 2008, and lost some of its members after negotiations in Juba in July of that year.  Three Darfur 
Rebel groups splint from a UN Sponsored Front, THE SUDAN TRIBUNE, July 27, 2008, 
http://ns211683.ovh.net/spip.php?page=imprimable&id_article=28043 (last visited Feb. 20, 2011).  In August of 2009,  
the URF again combined with four other factions.  Argaw Ashine, Sudan: Darfur Rebel Factions Unite for Peace Talks, 
AllAfrica.com, Aug. 24, 2009, http://allafrica.com/stories/200908241183.html (last visited Feb. 20, 2011). 
11 The Prosecutor v. Bahar Idriss Abu Garda, International Criminal Court, ICC-02/05-02/09, 
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decision declining to confirm the charges in the Abu Garda case, Apr. 26, 2010, available at 
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c02050209/press%20release/pr516 (last visited Feb. 20, 2011).  
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16 International Criminal Court, ICC-02/05 Situation in Darfur, Sudan, http://www.icc-
cpi.int/Menus/ICC/Situations+and+Cases/Situations/Situation+ICC+0205/ (last visited Feb. 20, 2011) [hereinafter 
Situation in Darfur].  
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18 The Prosecutor v. Ahmad Muhammad Harun (Ahmad Harun) and Ali Muhammad Ali Abd-Al-Rahman (Ali 
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www.redress.org/downloads/.../BASELINE_STUDY_FINALMar08.pdf.  
165 Lack of Conviction, at 15, supra note 39. 
166 Id. at 16. 
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172 E-mail from Mohamed A. Elnu'man, Sudanese Legal Scholar, to author (Feb. 15, 2011, 2:47 EST) (on file with 
author). 
173 International Justice Desk, Four Sudan Islamists to Hang for Murder of US Diplomat, RADIO NEDERLAND 
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1994). 
189 Case of Velásquez Rodríquez, I/A Court H.R., Series C No. 4 (1988).  
190 UN Econ. & Soc. Council, Sub-Commission on Prevention of Discrimination & Prot. of Minorities, The 
Administration of Justice and the Human Rights of Detainees, Annex II at 10, UN Doc. E/CN.4/Sub.2/1996/18 (1996).  This 
set of principles is not final. The draft provides for an inalienable right to the truth:  
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266 Id. art. 2. 
267 Id. arts. 3–4.  
268 Id. art. 14.  
269 Id. art. 17.  
270 Id. art. 19.  
271 Special Court for Sierra Leone, The Special Court Funding Mechanism, http://www.sc-sl.org/ (last visited Feb. 8, 
2010). 
272 Schabas, Relationship at 20–21, supra note 259.    
273 Id.  
274 Fofana was the National Director of War of the Civil Defense Forces (CDF) and Kondewa was the High Priest of 
the CDF.  Together, Norman, Fofana and Kondewa were the top leaders of the CDF.  Fofana and Kondewa took 
directions from and were directly answerable to Norman.  They took part in policy, planning and operational decisions 
of the CDF.  Prosecutor v. Fofana and Kondewa, Case No. SCSL-04-14-A, Judgment, ¶ 16(ii) (May 28, 2008). 
275 Sam Hinga Norman was the National Coordinator of the Civil Defense Forces (CDF). Norman was allegedly 
responsible for coordinating the activities of the CDF in supporting the military operations of the Economic 
Community of West African States Monitoring Group (ECOMOG) to reinstate President Kabbah’s government.  He 
was also allegedly responsible for obtaining assistance and logistics from ECOMOG in Liberia.  Id. at § B (1)(b)(8). 
276 Special Court for Sierra Leone, The Prosecutor vs. Fofana and Kondewa (CDF Case), http://www.sc-
sl.org/CASES/ProsecutorvsFofanaandKondewaCDFCase/tabid/104/Default.aspx (last visited July 6, 2010).  
277 Sam Bockarie was the Battlefield Commander for the Revolutionary United Front.  He was indicted on charges of 
crimes against humanity, violations of Article 3 Common to the Geneva Conventions and of Additional Protocol II, and 
other serious violations of international humanitarian law.  He was killed in Liberia in 2003.  See The Prosecutor v. Sam 
Bockarie, The Special Court for Sierra Leone, http://www.sc-sl.org/CASES/SamBockarie/tabid/189/Default.aspx (last 
visited Dec. 5, 2010).  Foday Saybana Sankoh was the leader of the Revolutionary United Front.  He was indicted for 
crimes against humanity, violations of Article 3 Common to the Geneva Conventions and of Additional Protocol II, and 
other serious violations of international humanitarian law.  He died in custody in 2003.  See The Prosecutor v. Foday 
Saybana Sankoh, The Special Court for Sierra Leone, http://www.sc-
sl.org/CASES/FodaySankoh/tabid/187/Default.aspx (last visited Dec. 5, 2010). 
278 Special Court for Sierra Leone, The Prosecutor vs. Sesay, Kallon, and Gbao (RUF case), http://www.sc-
sl.org/CASES/ProsecutorvsSesayKallonandGbaoRUFCase/tabid/105/Default.aspx (last visited July 6, 2010).   
279 Issa Hassan Sesay is the alleged Interim Leader of the Revolutionary United Front (RUF) of Sierra Leone.  Morris 
Kallon, aka Bilai Karim, is alleged to have been a former commander of the Revolutionary United Front of Sierra Leone.  
Augustine Gbao, aka Augustine Bao, is alleged to have been a senior officer and commander of the Revolutionary 
United Front of Sierra Leone.  All three men were indicted on charges of crimes against humanity, Violation of Article 3 
Common to the Geneva Conventions and of Additional Protocol II, and other serious violations of international 
humanitarian law.  See RUF Summary of the Charges, Special Court for Sierra Leone, http://www.sc-
sl.org/CASES/RUFCase/RUFSummaryoftheCharges/tabid/185/Default.aspx (last visited Dec. 5, 2010). 
280 Brima, Kamara, and Kanu were the three most senior commanders of the AFRC and members of the AFRC Secnior 
Council.  Brima was the overall commander of the AFRC force.  Kamara was the deputy commander.  Kanu was the 
chief of staff.  (summary lines 11–20).  They were charged and convicted of crimes against humanity, serious violations 
of international humanitarian law and of Article 3, Common to the 1949 Geneva Conventions, and Protocol II.  The 
Prosecutor of the Special Court v. Alex Tamba Brima, Brima Bazzy Kamara, and Santigie Borbor Kanu, Case No. 
SCSL-2004-16-A, Transcript of Summary of Judgmenet, 5-6 (Feb. 22, 2008) available at http://www.sc-
sl.org/LinkClick.aspx?fileticket=eqdB1%2fnMMYU%3d&tabid=173. 
281 The Special Court for Sierra Leone, The Prosecutor vs. Brima, Kamara and Kanu (AFRC case), http://www.sc-
sl.org/CASES/ProsecutorvsBrimaKamaraandKanuAFRCCase/tabid/106/Default.aspx (last visited July 6, 2010). 
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282 Koroma, leader of the Armed Forces Revolutionary Council was indicted on counts of war crimes and crimes against 
humanity.  See The Prosecutor vs. Johnny Paul Koroma, The Special Court for Sierra Leone http://www.sc-
sl.org/CASES/JohnnyPaulKoroma/tabid/188/Default.aspx (last visited Dec. 5, 2010). 
283 Sixth Annual Report of the President of the Special Court for Sierra Leone, Annex I, 2009, http://www.sc-
sl.org/LinkClick.aspx?fileticket=%2fuI3lqaO5D0%3d&tabid=176; Special Court for Sierra Leone, The Prosecutor vs. 
Johnny Paul Koroma, http://www.sc-sl.org/CASES/JohnnyPaulKoroma/tabid/188/Default.aspx (last visited July 6, 
2010). 
284 The former president of Liberia, Charles Taylor was indicted for crimes against humanity, violations of Article 3 
common to the Geneva Conventions and of Additional Protocol II, and other serious violations of international law.  
The charges against him include terrorizing the civilian population and imposing collective punishments, unlawful 
killings, sexual violations, physical violence, the use of child soldiers, abductions and forced labor, and looting.  See 
Summary of the Charges, The Prosecutor vs. Charles Ghankay Taylor, The Special Court for Sierra Leone, 
http://www.sc-sl.org/CASES/ProsecutorvsCharlesTaylor/tabid/107/Default.aspx (last visited Dec. 5, 2010). 
285 Sixth Annual Report, supra note 258 at 6; The Special Court for the Sierra Leone, The Prosecutor vs. Charles 
Ghankay Taylor, http://www.sc-sl.org/CASES/ProsecutorvsCharlesTaylor/tabid/107/Default.aspx (last visited July 6, 
2010). 
286 Schabas, Relationship at 4, supra note 256.  
287 Id. at 4–5.  
288 Sigall Horovitz, Transitional Criminal Justice in Sierra Leone, in TRANSITIONAL JUSTICE IN THE TWENTY-FIRST CENTURY: 
BEYOND TRUTH VERSUS JUSTICE 43, 55 (Naomi Roht-Arriaza & Javier Mariezcurrena, eds., 2006). 
289 Schabas, Relationship at 29, supra note 256.  
290 Id. at 29.  
291 Id. 
292 Id. at 46.  
293 Id. at 46.  
294 Prosecutor v. Sam Hinga Norman (Case No. SCSL-2003-08-PT), Decision on Appeal by the Truth and Reconciliation 
Commission for Sierra Leone, Oct. 30, 2003. 
295 Id. 
296 Schabas, Relationship at 48, supra note 259.  
297 Witness to Truth at 27, supra note 240. 
298 As will be seen in the forthcoming case studies, some other transitional justice efforts have included a combination of 
truth commissions and prosecutions or civil actions, in particular the cases of Canada and Cambodia.  Among them, 
however, Sierra Leone is unique in attempting both efforts as government-sponsored projects at the same time.  
299 Eight have been convicted to date.  See About the Special Court for Sierra Leone, http://www.sc-
sl.org/ABOUT/tabid/70/Default.aspx (last visited Dec. 5, 2010). 
300 Schabas, Truth Commission, at 28, supra note 219.  The National Commission for Social Action was established to 
implement the Truth Commission’s recommendations.  Still underway are projects pertaining to educational 
development, health care, and some aspects of reparations.  See Truth Commission: Sierra Leone, The United States 
Institute for Peace, http://www.usip.org/publications/truth-commission-sierra-leone (last visited Dec. 5, 2010).  
301 Baldo, supra note 255. 
302 Cases, The Special Court for Sierra Leone, http://www.sc-sl.org/CASES/tabid/71/Default.aspx (last visited Dec. 5, 
2010). 
303 Did Sierra Leone get war crimes justice?, BBC NEWS, Nov. 6, 2009, http://news.bbc.co.uk/2/hi/africa/8345618.stm (last 
visited Feb. 20, 2011).  
304 Id.  
305 Id. 
306 Doreen Carvajal, Accused of War Crimes, and Living with Perks, N.Y. TIMES, June 3, 2010, available at 
http://www.nytimes.com/2010/06/04/world/europe/04iht-hague.html?ref=liberia (last visited Feb. 20, 2011).   
307 Did Sierra Leone get war crimes justice?, BBC NEWS, supra note 303. 
308 LYN S. GRAYBILL, TRUTH AND RECONCILIATION IN SOUTH AFRICA: MIRACLE OR MODEL? 166 (2002); International 
Criminal Tribunal, Handbook for Journalists, http://www.unictr.org/tabid/68/default.aspx (last visited Feb. 20, 2011).  
309 Rwanda: How the genocide happened, BBC NEWS, Dec. 18, 2008, http://news.bbc.co.uk/2/hi/1288230.stm (last visited 
Feb. 20, 2011).  
310 Id. 
311 Id. 
312 Id. 
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313 HUMAN RIGHTS WATCH, SHATTERED LIVES: SEXUAL VIOLENCE DURING THE RWANDAN GENOCIDE AND ITS 
AFTERMATH, Introduction (Sept. 1996), available at http://www.hrw.org/reports/1996/Rwanda.htm (last visited Feb. 
20, 2011). 
314 Id.  
315 Hayner at 630, supra note 186. 
316 Hayner at 19–20, supra note 186. 
317 Id.  
318 Id.  
319 Letter from the Permanent Representative of Rwanda, to President of the Security Council, United Nations, UN Doc 
S/1994/1115 (Sept. 28, 1994). 
320 UNSC Resolution 955(1994), S/RES/955(1994) available at 
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31, 1997 available at http://www.icrc.org/web/eng/siteeng0.nsf/html/57JNZA (last visited Feb. 20, 2011). 
322 Statute of the ICTR, UNSC Resolution 955 (1994) Preamble, 8 Nov 1994, available at 
http://www.unictr.org/Portals/0/English/Legal/Resolutions/English/955e.pdf. 
323 Makua Mutua, From Nuremberg to the Rwanda Tribunal: Justice or Retribution?, 78 BUFFALO HUMAN RIGHTS REVIEW VOL. 
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324 Statute of the ICTR, arts. 1, 7, supra note 322.  
325 Id. at 2–4. 
326 Id. at 1, 7.  
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hyperlink; then follow “Status of Cases” hyperlink) (last visited Feb. 14, 2010). 
329 Report on the completion strategy of the International Criminal Tribunal For Rwanda ¶ 3, delivered to the President of the 
Security Council, UN Doc S/2010/259 (May 28, 2010).  
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331 ICTR General Information, supra note 328. 
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333 Report on the completion strategy of the International Criminal Tribunal For Rwanda, Annex 1–3, delivered to the 
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been invoked.  See International Criminal Tribunal For Rwanda, E-Notes.com, http://www.enotes.com/genocide-
encyclopedia/international-criminal-tribunal-rwanda (last visited Dec. 5, 2010).  
338 Tina Rosenberg, Editorial Observer; New Punishment for an Ancient War Crime, N.Y. TIMES, Apr. 5, 1998 available at 
http://www.nytimes.com/1998/04/05/opinion/editorial-observer-new-punishment-for-an-ancient-war-
crime.html?scp=7&sq=international%20criminal%20tribunal%20rwanda%20rape&st=cse (last visited Feb. 20, 2011).   
339 See Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgment (Sept. 2, 1998). 
340 See Prosecution v. Muhimana, Case No. ICTR-95-1B-T, Judgement (Apr. 25, 2005). 
341 See Prosecutor v. Nahimana, Baraygwiza & Ngeze, Case No. ICTR-99-52-T, Judgment (Dec. 3, 2003). 
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great.”).  See also Roland Amoussouga, Justice for Rwanda: ICTR Achievements and Challenges, JURIST LEGAL NEWS & 
RESEARCH, Dec. 17, 2008, http://jurist.law.pitt.edu/forumy/2008/12/justice-for-rwanda-ictr-achievements.php. 
343 Roos Wagemakers, A Pricey Pursuit of Justice, 3.2.1. “Tensions,” July 2008 (citing Moghalu, 2005, 69). 
344 Id.  
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346 Id.  
347 Id.  
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delivered to the United Nations Security Council (June 18, 2010) available at 
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354 Dubois, supra note 321. 
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357 Dubois, supra note 321. 
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http://www.nytimes.com/2002/09/07/world/tribunal-says-rwanda-is-stalling-inquiry-into-1994-
killings.html?scp=6&sq=ICTR%20rape&st=cse (last visited Feb. 20, 2011). 
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NEWS & RESEARCH, June 12, 2007. 
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364 Maya Goldstein-Bolocan, Rwandan Gacaca: An Experiment in Transitional Justice, 2004 J. DISP. RESOL. 355, 376 (2005). 
365 Id. 
366 Id. 
367 Id. 
368 Id. at 377. 
369 Goldstein-Bolocan at 378, supra note 364.  The current implementing legislation is housed in Organic Law No. 
16/2004 of 19/6/2004 (Gacaca Law).  The pilot program started with 751 of the nation's current 9,010 Gacaca 
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371 Id.   
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373 Carter at 45–46, supra note 363. 
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376 See generally Christopher J. Le Mon, Rwanda’s Troubled Gacaca Courts, 14 No. 2 HUM. RTS. BRIEF 16 (2007); see also 
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